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THIS FIRST AMENDED AND RESTATED LEASEBACK AGREEMENT (the ,,First

Amended and Restated Leaseback Agreement"), dated as of November 15,2022, by and
between lcA HOLDINGS lll, LLC, a limited liability company with an address of 34 Robinson
Road, Clinton, New York 13323 (the "Company") and ONETDA COUNTy TNDUSTRTAL
DEVELOPMENT AGENCY, a public benefit corporation duly existing under the laws of the
State of New York with offices at 584 Phoenix Drive, Rome, New york 13441 (the,,Agency,,).

WITNESSETH:

WHEREAS, Title 1 of Article 18-A of the General Municipal Law of the State of
New York (the "Enabling Act") was duly enacted into law as chapter 1 030 of the Laws of 1969
of the State of New York (the "State"); and

WHEREAS, the Enabling Act authorizes the creation of industrial development
agencies for the benefit of the several counties, cities, villages and towns in the State and
empowers such agencies, among other things, to acquire, construct, reconstruct, renovale,
refurbish, equip, lease, maintain, sell and dispose of land and any buildjng or other
improvement, and all real and personal properties, including but not limited to, machinery and
equipment deemed necessary in connection therewith, whether now in existence or under
construction, which shall be suitable for manufacturing, warehousing, research, renewable
energy, commercial or industrial facilities, in order lo advance job opportunities, health, general
prosperity and the economic welfare of the people of the State and to improve their standard of
living; and

WHEREAS, the Enabling Act further authorizes each such agency to lease any
or all of its facilities at such rentals and on such other terms and conditions is it ieems
advisable; and

. WHEREAS, pursuant to and in accordance with the provisions of the Enabling
Act, chapter 372 oI the Laws of 1970 of the state of New york (hereinafter collectively, the
'Act') created the Agency, which is empowered under the Act to undertake the leasing of the
facility described below;

WHEREAS, The lndium Corporation of America (the ,,lndium Sublessee,,) and
the Company have requested the Agency's assistance in connection with the acquisition and
renovation of a three-story, 124,000! square foot office building and other site development
work (the "lmprovements") situated on a 13.5i acre parcel of land located at 301 woods park
Drive, Town of New Hartford, Oneida County, New york (the',Land,,) and acquisition and
installation of furniture, fixtures and equipment in the lmprovements (the "iquipmeni"'y, all for the
purpose of providing a corporate headquaders to support, expand and better utilize the current
manufacturing facilities operated by the Indium Sublessee in oneida county (the Land, the
lmprovements and the Equipment are referred to collectively as the,,Facility,,); and

WHEREAS, AX NY Office L.p. ('AX Ny,,) owns the Land and lmprovements and
leases them to the Agency pursuant to a Lease Agreement dated october 9, 2007 (he "Existing
Lease Agreement"); and
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WHEREAS, the Agency leases the Land and lmprovements back to AX Ny
pursuant to a Leaseback Agreement dated october 9, 2007 (the "Existing Leaseback
Agreement"); and

WHEREAS, AX NY subleases a 41,5001 square foot portion of the
lmprovements to the lndium Sublessee for its operation pursuant to a lease agreement (the
"lndium sublease"), and subleases an 21,500t square foot portion of the Facility to Hartford Fire
lnsurance company (the "Hartford Sublessee") for its operation pursuant to a iease agreement
(the "Harlford Sublease" and together with the lndium Sublease, the "Subleases,,); and

WHEREAS, the Facility is the subject of a pILOT Agreement dated as of March
13, 2008 (the "Existing PILOT Agreement") by and among AX Ny, the Hartford Sublessee and
the Agency; and

WHEREAS, PILOT Payments under the Existing PILOT Agreement are collected
and allocated pursuant to the terms of an Agreement Allocating plLor Fayments dated as of
October 15, 2008 (the "Allocation Agreement") by and among the Agency, the Town of New
Hartford (the "Town"), the New Hartford central school District and the county of oneida
(collectively, the "Taxing Authorities"); and

WHEREAS, the Agency and the Taxing Authorities entered into the Allocation
Agreement for the purpose of providing the Town with a source of funding first to pay the
Town's Actual Debt Service pertainrng to the Public lmprovements to developlhe New Hartford
Business Park (as said terms are defined in the Allocation Agreement); and

WHEREAS, Payments under the Existing pILOT Agreement are scheduled to
continue until the Town is reimbursed for the Town's Actual Annual Debt Service; and

WHEREAS, the Company purchased the Facility from AX Ny, and AX Ny
assigned to.the company its interest under the Existing Lease Agreement, the Existing
Leaseback Agreement, the Existing PlLor Agreement, the subleases and the Existin!
Environmental Compliance and lndemnification Agreement; and

WHEREAS, in order to induce the Company to develop the Facility, the Agency
is willing to take a leasehold interest in the Land, lmprovements and Equipment ionstituting the
Facility and lease said Land, lmprovements and Equipment back to the company pursuant to
the ierms and conditions contained herein; and

WHEREAS, the Agency has determined that providing the Facitity will
accomplish, in part, its public purposes; and

WHEREAS, the Company has agreed with the Agency, on behalf of the Agency
and as the Agency's agent, to acquire, renovate and equip the Facility in accordance with- the
Plans and Specifications presented to the Agency members (the,,project,,); and
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WHEREAS, the Agency proposes to lease the Facility to the Company, and the
Company desires to rent the Facility from the Agency, upon the terms and conditlons heretnafter
set forth in this First Amended and Restated Leaseback Agreement,

AGREEMENT

NOW THEREFORE, for and in consideration of the premises and the mutual
covenants hereinafter contained, and other good and valuable consideration the receipt and
sufficiency of which is hereby acknowledged, the parties hereby formally covenant, agree and
bind themselves as follows:

Section 1.1 Representations and Covenants of Aoencv.

The Agency makes the following representations and covenants as the basis for
the undertakings on its part herein contained:

(a) The Agency is duly established and validly existing under the provisions
of the Act and has full legal right, power and authority to execute, delivel and perform each of
the Agency Documents and the other documents contemplated thereby. Each of the Agency
Documents and the other documents contemplated thereby has been duly authorized, Jxecuted
and delivered by the Agency.

(b) The Agency will take tifle to or a leasehold interest in the Facility, lease
the Facility to the Company pursuant to this First Amended and Restated Leaseback Agreement
and designate the company as its agent for purposes of the pro.1ect, all for the prrpos" of
promoting the industry, health, welfare, convenience and prosperity of the inhabitants of the
State and the County of Oneida and improving their standard of living.

(c) By resolutron adopted on August 19,2022, the Agency determined that,
based upon the review by the Agency of the materials submitted and th-e refresentations made
by the company relating to the Facility, the Facility would not have a "significant impact,, or
"significant effect" on the environment within the meaning of the SEeR Act.

(d) Neither the execution and delivery of any of the Agency Documents and
the other documents contemplated thereby nor the coniummation of thJtraniactions
contemplated thereby nor the fulfillment of or compliance with the provisions of any of the
Agency Documents and the other documents contemplated thereby, will conflict with or result in
a breach of or constitute a default under any of the terms, conditions or provisions of the Act,
any other law or ordinance of the state or any political subdivision thereof or of the Agency's
certificate of Establishment or Bylaws, as amended, or of any corporate restriction or any
agreement or instrument to which the Agency is a party or by which it is bound, or result jn the
creation or imposition of any Lien of any nature upon any of the property of the Agency under
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the terms of the Act or any such law, ordinance, Certificate of Establishment, Bylaws, restriction,
agreement or instrument.

(e) Each of the Agency Documents and the other documents contemplated
thereby constitutes a legal, valid and binding obligation of the Agency enforceable against lhe
Agency in accordance with its terms.

(f) The Agency has been induced to enter into this First Amended and
Restated Leaseback Agreement by the undertaking of the company to acquire, renovate, equip,
maintain and repair the Facility and retain related lobs in Oneida County, New york.

(S) The Agency hereby confirms its appointment of the Company effective
August 19, 2o22 as its true and lawful agent to perform the following in compliance with the
terms, purposes and intent of the Agency Documents, and the company hereby confirms its
acceptance of such appointment effective as of such date: (1)to acquire, construct, renovate,
install and complete the Facility, (2) to make, execute, acknowledge and deliver any contracts,
orders, receipts, writings and instructions with any other persons, and in general to do all things
which may be requisite or proper, all for the acquisition, construction, installation and completion
of the Facility, with the same powers and with the same validity as the Agency could do if acting
in its own behalf, provided that the liability of the Agency thereunder shall be limited to the
moneys made available therefore by the company and advanced for such purposes by the
company pursuant to this First Amended and Restated Leaseback Agreement, (3) to piy all
fees, costs and expenses incurred in the acquisition, construction, renovation, installation and
completion of the Facility from funds made avarlable lherefor in accordance with this Fjrst
Amended and Restated Leaseback Agreement, and (4) to ask, demand, sue for, levy, recover
and receive all such sums of money, debts, dues and other demands whatsoever whiCh may be
due, owing and payable to the Agency under the terms of any contract, order, receipt or writing
h connection with the acquisition, construction, renovation, installation and completion of the
Facility and to enforce the provisions of any contract, agreement, obligation, bond or other
performance security in connection with the same. without limiting ihe generality of the
foregoing, the company's appointment as agent includes the authority io purchase, rent, lease,
and otherwise use tools, machinery and equipment in connection with constructing, renovating
and installing the Facility, to purchase, rent, lease, use and consume supp es, materials and
services of every kind and description in connection with the construction, renovation and
installation of the Facility, and to purchase, rent, lease, and use equipment, machinery and
other tangible personal property (including without limitation installation costs) installed or
placed in, on, under or over the Facility.

(h) Pursuant to Section 874(9) of the Act, the Agency agrees to file within
thirty (30) days of the closing Date with the New york State Departmenl of raxation and
Finance, on a form and in such manner as is prescribed by the New york state commissioner
of raxation and Finance (the "Thirty-Day Sales Tax Reporl"), a statement identifying the
company as agent of the Agency, setting forth the taxpayer identification numbei of the
Company, giving a brlef description of the goods and/or services intended to be exempted from
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sales taxes as a result of such appointment as agent, indicating a rough estimate of the value of
the goods and/or services to which such appointment as agent relates, indicating the date when
such designation as agent became effective and indicating the date upon which such
designation as agent shall cease.

(,1) The Company acknowledges, pursuant to Section 875(5) of the Act, the
Thirty-Day Sales Tax Report may not be utilized as the basis to make any purchase exempt
from sales tax, and that use of the Thirty-Day sales Tax Report in such manner will both (1)
subiect the company or any user to civil and criminal penalties for misuse of a copy of such
statement as an exemption certificate or document or for failure to pay or collect tax as provided
in the tax law and (2) be deemed to be under articles twenty-eight and thirty-seven of the New
York State tax law, the issuance of a false or fraudulent exemption certificate or document with
intent to evade tax. The Company shall receive a sales tax exemption letter with respect to the
Project (the "Sales Tax Exemption Letter"). The Company or any user is required to utilize a
Form ST-123 (a form of which is attached to the Sales Tax Exemption Letter) to obtain the sales
lax exemption.

(,1) The Agency recognizes that the Company may exercise the functions of
agent of the Agency pursuant to Section 1.1(g) of this First Amended and Restated Leaseback
Agreement either directly or through a series of contractors, subcontractors or other third
parties. ln many cases, purchases made by such contractors, subcontractors or other thtrd
parties will be exempt from sales and use taxes imposed in New york State for one or more of
the reasons set forth in Section 11 16(a) of the Tax Law of the State of New York, as indicated in
Form ST-120.1 promulgated by the New York State Department of raxation and Finance,
However, from time to time, the company may desire (1) to appoint a contraclor, subcontractor
or other third party as sub-agent of the company with respect to the project (a "Third party
Agent"), and (2) that such rhird Parly Agent be recognized by the New york state Department
of raxation and Finance as a sub-agent of the Agency. In this event, the company may request
that the Agency execute a Form sr-60 (lDA Appointment of project operator or Agent)-(a "Third
Party Thirty-Day sales Tax Report") notifying the New york state Department oiTaxaiion and
Fi.nance that the company has appointed a Third parly Agent to act as sub-agent of the Agency
with respect to the Project. The Agency will grant such request upon receipt by the Agency
from the Company of the following:

(1) a completed Third party Thirty-Day Sales Tax Report with respect
to such proposed rhird Party Agent, (A) containing a statement identifying such proposed rhird
Party Agent as an indirect sub-agent of the Agency, (B) containing the laxpayer identification
number of such proposed rhird Party Agent, (c) indicating that such proposed rhird party
Agent was appointed by the company and not by the Agency, (D) containing a brief description
of the goods and/or services intended to be exempted from sales taxes as a result of the
appointment of such Third Party Agent as sub-agent of the Agency, (E) containing a rough
estimate of the value of the goods and/or services which the company expects such proposed
Third Party Agent will purchase or rent in its capacity as sub-agent of the Agency, (E) containing
the date when such designation of the proposed rhird pady Agent as sub-agent of the Agency
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is intended to become effective, and (G) containing the date upon which such designation of the
proposed Third Pafty Agent as sub-agent of the Agency shall cease;

(2) a certificate of insurance, complying with the requirements of
section 3.4 and section 3.5 of this First Amended and Restated Leaseback Agreement as
applicable to a sub-agent, indicating that (A) the Third Party Agent maintains iniurance with
respect to the Facility providing the coverage against the risks and for such amounts as are
mandated by sectron 3.4 of this First Amended and Restated Leaseback Agreement and (B) all
policies evidencing such insurance (i) name the Third party Agent, the company and the
Agency as insureds, as therr interests may appear, and (ii) provide for at least thirly (30) days'
written notice to the Third Party Agent, the company and the Agency prior to Cancellation,
lapse, reduction in policy ljmits or material change in coverage thereof.

Upon receipt of such Third Party Thirty-Day Sales Tax Report and certificate of
jnsurance, the Agency will execute and de ver to the company the Third party Thirty-Day sales
Tax Report. Upon receipt of such rhird Party Thirty-Day sales Tax Report, the company
agrees to file the same with the New York state Department of raxatron and Finance.

Section 1.2 Representations and Covenants of Companv.

The Company makes the following represenlations and covenants as the basis for the
undertakings on its part herein contained:

(a) The Company is a limited liability company duly organized and validly
existing under the laws of the state of New York, and has full legal right, power and authorrty to
execute, deliver and perform each of the company Documents and the other documents
contemplated thereby. Each ofthe Company Documents and the other documents
contemplated thereby has been duly authorized, executed and delivered by the company and
each constitutes a legal, valid and binding obligation of the company enforceable againsi the
Company in accordance with its respective terms.

(b) Neither the execution and delivery of any of the Company Documents
and the other documents contemplated thereby nor the consummation of the trinsactions
contemplated thereby nor the fulfillment of or compliance with the provisions of any of the
Company Documents and the other documents contemplated thereby, will conflict with or result
in a breach of or constitute a default under any of the terms, conditions or provisions of the
Articles of organization of the company, the operating Agreement of the company, any law or
ordinance of the State or any political subdivision thereof, or any restriction or any 

-agreement 
or

instrument to which the company is a party or by which it is bound, or result in the cieation or
imposition of any Lien of any nature upon any of the property of the company under the terms
of any such law, ordinance, restriction, agreement or instrument.

. (c) The providing of the Facility by the Agency and the leasing thereof by the
Agency to the company will not result in the removal of an industrial or manufacluring plant,
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facility or other commercial activity of the Company from one area of the State to another area
of the State nor result in the abandonment of one or more commercial or manufacturing plants
or facilities of the lndium Sublessee located within the state; and the Agency has found ihat,
based on the company's application, to the extent occupants are relocating from one plant or
facility to another, the Project is reasonably necessary to discourage the Project occupants from
removing such other plant or facility to a location outside the State and/or is reasonably
necessary to preserve the competitive position of the project occupants in their respective
industries.

(d) The Facility and the design, construction, renovation, equipping and
operation thereof will conform with all applicable zoning, planning, building and environmental
laws, ordinances, rules and regulations of governmental authorities having jurisdiction over the
Facility. The company shall defend, indemnify and hold harmless the Agency for expenses,
including attorneys' fees, resulting from any failure of the Company to comply with the
provisions of this subsection (d).

(e) The Company has caused to be transferred to the Agency a leasehold
interest in all those properties and assets contemplated by this First Amended and Restated
Leaseback Agreement and all documents related hereto, and has not transferred to the Agency
any properties and assets not contemplated by this First Amended and Restated Leaseback
Agreement.

(f) There is no action, litigation, suit, proceeding, inquiry or investigation, at
law or in equity, before or by any court, public board or body, pending, or, io the knoriledge of
the Company, threatened against or affecting the Company, to which the Company is a party,
and in which an adverse result would in any way diminish or adversely impact on the
company's ability to fulfill its obligations under this First Amended and Restated Leaseback
Agreement or any of company Documents or the transactions contemplated therein.

(g) The Company covenants that the Facility will comply in all respects with
all environmental laws and regulations and, except in compliance with environmentjl laws and
regulations, (i) that no pollutants, contaminants, solid wastes, or toxic or hazardous substances
will be- stored, treated, generated, disposed of, or allowed to exist on the Facility except in
compliance with all material applicable laws, (ii)the company will take all reasonable and
prudent steps to prevent an unlaw'ful release of hazardous substances onto the Facility or onto
any other property, (iii) that no asbestos will be incorporated into or disposed of on the Facility,
(iv) that no underground storage tanks will be located on the Facility, and (v) that no
investigation, order, agreement, notice, demand or setflement with respect to any of the above
is threatened, anticipated or in existence. The company upon receiving any information or
notice contrary to the representations contained in this Section shall immediately notify the
Agency in writing with full details regarding the same. The company hereby relLases the
Agency from liability with respect to, and agrees to defend, indemnify, and hold harmless the
Agency, its executive director, directors, members, officers, employees, agents (except the
Company), representatives, successors and assigns from and against any and all claims,
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demands, damages, costs, orders, liabilities, penalties and expenses (including reasonable
attorneys'fees) related in any way to any violation of the covenants or failure to be accurale of
the representations contained in this Section. ln the event the Agency in its reasonable
discretion deems it necessary to pedorm due diligence with respect to any of the above, or to
have an environmental audit performed with respect to the Facility, the company agrees to pay
the expenses of same to the Agency upon demand, and agrees that upon failure to do so, its
obligation for such expense shall be deemed to be additional rent.

(h) ln its Applicalion for Financial Assistance dated Juty 11,2022, the
Company projected that, as a result of the Project, the lndium Sublessee will retain no less than
733 full time equivalent positions at the multiple locations operated by the lndium Sublessee
within oneida county in addition to the Facility, some of which are the sublect of other lease-
leaseback transactions between the lndium Sublessee and the Agency (such facilities, including
the Facility, collectively, the "lndium Facilities") for the duration of the Lease Term as a result of
undertaking the Facility (the "Employment obligation"). The company acknowledges that the
financial assistance granted by the Agency in connection with the Facility is condiiioned upon
the Company achieving (or causing the Indium Sublessee to achieve) the Employment
Obligation.

ARTICLE II

DEIVISING CLAUSES AND RENTAL PROVISIONS

Section 2.1 Aqreement to Convev to Aqencv.

The Company has conveyed to the Agency a leasehold interest in real property,
including any buildings, structures or improvements thereon, descrjbed in Exhibit A attached
hereto and the Company has or will convey a leasehold interest in tne equipnrent Oescribed in
Exhibit B. The company agrees that the Agency's interest in the Facility resulting from said
conveyances will be sufficient for the purposes intended by this First Amended and Restated
Leaseback Agreement and agrees that it will defend, indemnify and hold the Agency harmless
floL anv expense or liability arising out of a defect in ti e or a lien adversely affecting the
Facility and will pay all reasonable expenses incurred by the Agency in defending an-y action
with respect to tltle to or a lien affecting the Facility,

Section 2.2 Renovation and Equippinq of the Facilitv.

The Company, as agent for the Agency, will undertake the project. The
company hereby covenants and agrees to annually file with the Department of raxation and
Finance the statement required by General Municipal Law section g74(B) concerning the value
of sales tax exemptions claimed.

Section 2.3 Demise of Facility.
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The Agency hereby demises and leases the Facility to the Company and the
company hereby rents and leases the Facility from the Agency upon the terms ani conditions
of this First Amended and Restated Leaseback Agreement.

Section 2.4 Remedies to be pursued Aqainst Contractors, Subcontractors,
Materialmen and their Sureties.

ln the event of a defaurt by any contractor, subcontractor, materiarman or other
person under any contract made by jt in connection with the Facility or in the event of a breach
of warranty or other liability with respect to any materials, workmanship, or performance
guaranty, the company at its expense, either separately or in conjunction with others, may
pursue any and all remedies available to lt and the Agency, as appropriate, against the
contractor, subcontractor, materialman or other person so in default and agalnst any surety for
the performance of such contract. The company, in its own name or in the name oi the
Agency, may prosecute or defend any action or proceeding or take any other action involving
any such contractor, subcontractor, materialman or surety or other person which the company
deems reasonably necessary, and in such event the Agency, at the Company's expense,
hereby agrees to cooperate fully with the Company and to tike all action neclssary to effect the
substitution of the company for the Agency in any such action or proceeding. Thecompany
shall advrse the Agency of any actions or proceedings taken hereunder. the Agency may but
shall not be obligated to prosecute or defend any action or proceeding or take a-ny oiher action
involving any such contraclor, subcontractor, materialman or surety oi other person which the
Agency deems reasonably necessary, at the Company,s expense.

Section 2.5 Duration of Lease Term, euiet Eniovment.

(a) The Agency shall deliver to the Company sole and exclusive possession
of the Facility (subject to Sections 5.3 and 7. t hereof) and the ieasehold estate created hereby
shall commence on the closing Date and the company shall accept possession of the Facility
on the Closing Date.

(b) Except as provided in Section 7.1 hereof, the leasehold estate created
hereby shall terminate at '1 1 :59 p.m. on Decemb er 31, 2034 or on such ear er date as may be
permitted by Section 8.1 hereof.

(c) The period commencing on the clate described in Section 2.5(a) herein
through the date described in Section 2.5(b) herein shall be herein defined as the Lease Term.

(d) Except as provided in Sections 5.3 and 7.1 hereof, the Agency shall
neither take nor suffer or permit any action to prevent the company during the tease Term from
having quiet and peaceable possession and enloyment of the Faciiity and-will, at the request of
the company and at the company's cost, cooperate with the company in order that the
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Company may have quiet and peaceable possession and enjoyment of the Facility as
hereinabove provided.

Section 2.6 Rents and Other Amounts payable.

(a) The Company shall pay basic rent for the Facility as follows: Seven
Hundred Fifty Dollars ($750.00) per year commencing on the closing Date and on the First
Business Day of each and every January thereafter during the term of this First Amended and
Restated Leaseback Agreement,

(b) ln addition to the payments of rent pursuant to Section 2,6(a) hereof,
throughout the Lease Term, the company shall pay to the Agency as additional rent, within ten
(10) days of receipt of demand therefore, the expenses of th- Agency and the members thereof
incurred (i) by reason of the Agency's ownership or leasing of th; FaCility or (ii) in connection
with the carrying out of the Agency's duties and obligationi under the Agency bocuments, the
payment of which is not otherwise provided for under this First Amended and Restated
Leaseback Agreement. The foregoing shall not be deemed to include any annual or conlinuing
administrative or management fee beyond any initial administrative fee oi fee for services
rendered by the Agency.

(c) The Company, under the provisions of this Section 2,6, agrees to make
the above-mentioned payments in immediately available funds and without anyiurther notice in
lawful money of the United states of America. ln the event the company shall fail to timely
make any payment required in Section 2.6(a) or 2.6(b), the Company shall pay the same
together with interest on such payment at a rate equal to two perceni 12%; plus the prime rate
as established by Bank of America, but in no event at a rate higher than the maximum lawful
prevailing rate, from the date on which such payment was due until the date on which such
payment is made.

Section 2.7 Oblioations of Companv Hereunder Unconditional. The obligations
of the company to make the payments required in section z6 hereof, and to perform aid
observe any and all of the other covenanls and agreements on its part contained herein shall be
general obligations of the Company, and shall be absolute and unconditional irrespective of any
defense or any rights of setoff, recoupment or counterclaim it may otherwise have against the
Agency or any other Person. The company agrees it will not (i) iuspend, discontinu"e or abate
any payment required hereunder, (ii) fail to observe any of its other covenants or agreement in
this First Amended and Restated Leaseback Agreement or (iii) except as provided"h section
8.1 hereof, terminate this First Amended and Restated Leaseback Agreement for any cause
whatsoever except as otherwise herein provided.

Subject to the foregoing provisions, nothing contained in this Section 2.7 shall be
construed to release the Agency from the performance of any of the agreements on its part
contained in this First Amended and Restated Leaseback Agreement or to affect the right of the
company to seek reimbursement, and in the event the Ageicy should fail to perform a"ny such
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agreement, the Company may institute such separate action against the Agency as the
Company may deem necessary to compel performance or recover damages foi
non-performance, and the Agency covenants that it will not, subject to the provisions of Section
5.2 hereof, take, suffer or permit any action which will adversely affect, or create any defect in
its title to the Facility or which will otherwise adversely affect the rights or estate of the Company
hereunder, except upon wrilten consent of the Company.

Section 2,8 Special Obliqation.

(a) The obligations of the Agency under the Agency Documents constitute a
speclal obligation of the Agency, and all charges payable pursuant to or expenses or liabilities
incurred thereunder shall be payable solely out of the revenues and other moneys of the
Agency derived and to be derived from the leasing of the Facility, any sale or other disposition
of the Equipment and as otherwise provided in the Authorizing Resoiution, the First Amended
andRestated Lease Agreement, this First Amended and Restated Leaseback Agreement and
the First Amended and Restated PlLor Agreement. Neither the members, officers, agents
(except the Company) or employees of the Agency, nor any person executing the Agency
Documents, shall be liable personally or be subject to any personal liability oi accountability by
reason of the leasing, construction, renovation, equipping or operation of ihe Facility. The
obligations of the Agency under the Agency Documents ire not and shall not be an obligation of
the state or any municipality of the State and neither the state nor any such municipaliti
(including, without limrtation, Oneida County) shall be liable thereon.

lUl All payments made by the Agency or on behalf of the Company pursuant
to the Agency Documents shall, to the extent of the sum or sums so paid, satisfy anddischarge
the liability of the Agency for moneys payable pursuant to the Agency Documenis.

ARTICLE III

MAINTENANCE, MODIFICATIONS, TAXES AND INSURANCE

Section 3.1 Maintenance and Modifications of Facilitv bv Companv.

(a) The Company shall not abandon the Facility or cause or permit any waste
to the lmprovements, During the Lease Term, the company shali not remove any part oi the
Facility outside of the jurisdiction of the Agency and shall (i) keep the Facility in ai ieasonabty
safe condition as its operation shall permit; (ii) make all necessary repairs and replacements to
the Facility (whether ordinary or extraordinary, structural or nonstructural, foreseen or
unforeseen); and (iii) operate the Facility in a sound and economic manner.

(b) With the written consent of the Agency, which shall not be unreasonably
withh-eld, the company at its own expense from time tolime may make any structural addjtions,
modifications or improvements to the Facility or any part thereof, provided such actions do not
adversely affect the structural integraty of the Facility. All such additions, modifications or

|-
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improvements made by the company shall become a part of the Facility and the property of the
Agency; provided, however, the Company shall not be qualified for a siles and use tax
exemption when making said additions, modifications or improvements except to the extent (i)
the company is acting as agent for the Agency under an Agent Agreement between the Agency
and the company that contemplates said additions, modifrcations or improvements or (ii) as
otherwise provided by law. The company agrees lo deliver to the Agency all documents that
may be necessary or appropriate to convey to the Agency a leasehold interest in such prope(y.

Section 3.2 lnstallatlon of Additional Equipment.

The Company or any permitted sublessee of the Company from time to time may
install or permit the installation of additional machinery, equipment or other personal property in
the Facility (which may be attached or affixed to the Facility), and such machinery, equipment or
other personal property shall not become, or be deemed to become, a part of the Facility. The
company from time to time may remove or permit the removal of such machinery, equip'ment
and other personal property from the Facility, provided that any such removal of iuch
machinery, equtpment or other personal property shall not occur (i) if any Event of Default which
has not been cured has occurred subject to the terms of section 9.14 hereof; or (ii) if any such
removal shail adversely affect the structural integrity of the Facility or impair the overall 

-

operating efficiency of the Facility for the purposes for which it is intended, and provided further,
that if any damage rs occasioned to the Facility by such removal, the company agrees to
promptly repair such damage at its own expense; or (iii) if any such removal resuits in the
Facility to not constitute a "Project" as such lerm is defined in the Act.

Section 3.3 Taxes. Assessments and Utilitv Charqes.

(a) The Company agrees to pay, as the same become due and before any
fine, penalty, interest (except interest which is payable jn connection with legally permissible
installment payments) or other cost may be added thereto or becomes due 

-or 
be'imposed by

operation of law for the non-payment thereof, (i) all taxes, payments in lieu of taxes and
governmental charges of any kind whatsoever which may at any time be lalMfully assessed or
levied against or with respect to the Facility and any machinery, equipmenl or oiher property
installed or brought by the Company therein or thereon, including, without limiting the generility
of the foregoing, any sales or use taxes imposed with respect tolhe Facirity or- aiy pri ot
component thereof, or the rental or sale of the Facility or any part thereof and anytaxes levied
upon or with respect to the income or revenues of the Agency from the Facility; (ii) all utility and
other charges, including service charges, incurred or imposed for or with respeci io the
operation, maintenance, use, occupancy, upkeep and improvement of the Facility; (iii) all
assessments and charges of any kind whatsoever lawfully made by any governmental body for
public improvements; and (iv) all payments under the First Amended and Restated plLor
Agreement; provided that, with respect to special assessments or other governmental charges
that may laMully be paid in installments over a period of years, the company shall be obligited
under thls First Amended and Restated Leaseback Agreement to pay only such instaliments as
are required to be paid during the Lease Term.
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(b) The Company, at its own expense and in its own name and on behalf of
or in the name of the Agency but with notice to the Agency, may in good faith contest any such
taxes, assessments and other charges. ln the event of any such proceedings, the Company
may permit the laxes, assessments or other charges so contested to remain unpaid during the
period of such proceedings and any appeal therefrom, provided, however, that (i) neither the
Facility nor any part thereof or interest therein would be in any immediate dangei of being sold,
forfeited or lost by reason of such proceedings and (ii) the company shall have set aside on its
books adequate reserves with respect thereto and shall have furnished such security, if any, as
may be required in such proceedings or requested by the Agency.

(c) The Agency agrees that if it or the Company contests any laxes,
assessments or other charges provided for in paragraph (b) hereof, all sums returned, as a
result thereof, will be promptly transmitted by the Agency to the Company and that the
Company shall be entitled to retain all such amounts.

(d) Within thirty (30) days of receipt of written request therefor, the Company
shall deliver to the Agency official receipts of the appropriate taxing authorities or other proof
reasonably satisfactory to the Agency evidencing payment of any tax or pILOT payment.

Section 3,4 lnsu rance Required.

At all times throughout the Lease Term, including, when indicated herein,
during the Construction Period, the Company shall, at its sole cost and expense,
maintain or cause to be maintained (and cause the lndium sublessee and the Harlford
sublessee to maintain, where appropriate) insurance of the following types of coverage
and limits of liability with an insurance carrier qualified and admittedlo do busjness in
New York state. The lnsurance carrier must have at least an A- (excellent) rating by A.
M. Best.
Company shall pay, as the same become due and payable, all premiums with respect
thereto, including, but not necessarily limited to:

(a) Property lnsurance: lnsurance agarnst loss or damage by fire, lightning
and other casualties customarily insured against in an all risk policy with speiial iorm peiits, -
such insurance to be in an amount not less than the full replacement value of the completed
lmprovements, exclusive of footings and foundations, as determined by a recognized appraiser
or insurer selected by the company. During the construction period, iuch policy shall be
written in the so-called "Builder's Risk Completed Value Non-Reporting Form" and shall contain
a provision granting the insured permission to complete and/or occupy.

(b) Workers' Compensation & Emplovers Liabilitv lnsurance and
Disability Benefits lnsurance and each other form of insurance ttrat the comqmy or any
permitted sublessee is required by law to provide, covering loss resulting from injuiy, sickness,
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disability or death of employees of the company or any permitted sublessee who are located at
or assigned to the Facility. Statutory New York limits shall apply to these policies. This coverage
shall be in effect from and after the completion Date or on such earlier date as any employees
of the Company, any permitted sublessee, any contractor or subcontractor first octupy the
Facility.

(c) General Liabilitv lnsurance protecting the Agency, the Company, the
Sublessee and the owner of the Facility (if the Company is not the owner) against loss or losses
from liability imposed by law or assumed in any written conlract (including the contractual
liability assumed by the company under section 5.2 hereof) and arising from personal injury,
tncluding bodily injury or death, or damage to the property of others, caused by an accident or
occurrence with a limit of liability of not less than $1,000,000 per occurrence and $2,000,000
annual aggregate. Comprehensive Automobile Liabilitv lnsurance including all owned, non-
owned and hired autos with a limit of liability of not less than $1,000,000 (combined single lirnit
or equivalent for personal injury, including bodily injury or death, and property damage)
protecting the Agency, the company and the Sublessee against any loss or liability or damage
for personal injury, including bodily injury or death, or property damage, and Umbiella Liabiiitv
lnsurance of not less than $5,000,000 per occurrence. This coverage shall also be in effect
during the Construction Period.

(d) During the Construction Period (and for at least two years thereafter in
the case of Products and completed operations as set forth below), the company shall cause
the general contractor lo carry liability insurance of the type and providing the minimum limits
set forth below:

(i) Workers'compensation & employer's liability and disability
benefits insurance both with statutory limits in accordance with applicable law.

(ii) Comprehensive general liability providing coverage for:
Premises and Operations

E:xiLlt:i ffi;mpreted 
operations

Personal lnjury Liability
Broad Form propedy Damage

(including completed operations)
Explosion Hazard
Collapse Hazard
Underground Property Damage Hazard

such insurance shall have a limit of liability of not less than $1,000,000 per occurrence and
$2,000,000 annual aggregate. The annual aggregate shall apply per project. The contractor's
general liability policy shall include coverage for the contractor and any of the additional
insureds for any operations pedormed on residential projects including single or multi-family
housing, residential condominiums, residential apartments and assisted living facilities.
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(iii) Comprehensive auto liability, including all owned, non-owned and
hired autos, with a limit of liability of not less than $1,000,000 (combined single limit for personal
injury, including bodily injury or death, and property damage).

(iv) Pottution Liability with timits of $1,000,000 per ctaim and $2,000,000
annual aggregate.

(v) Umbrella Liability with limits of $5,000,000 per occurrence and
$5,000,000 annual aggregate.

(e) A policy or policies of flood insuTance in the maximum amount of flood
insurance available with respect to the Facility under the Floocl Disaster protection Act of 1973,
as amended. This requirement will be waived upon presentation of evidence satisfactory to the
Agency that no poftion of the Land is located within an area identified by the U.S. Deparlment of
Housing and Urban Development as having special flood hazards.

Section 3.5 Additional provisions Respectinq lnsurance.

(a) All insurance required by Section 3.4 hereof shall be procured and
maintained in financially sound and generally recognized responsible insurance companies
selected by the entity required to procure the same and authorized to write such insurance in
the State. such insurance may be written with deductible amounts comparable to lhose on
similar policies carried by other companies engaged in businesses similar in size, character and
other respects to those in which the procuring entity is engaged. All policies evidencrng the
insurance required by section 3,4 hereof shall provide for at least thirty (30) day's prioiwritten
notice of the restriction, cancellation or modification thereof to the Agency. rne poticies
evidencing the insurance required by section 3.4(c) hereof shall name the Agency, the
Sublessee and the owner of the Facillty (if the Company is not the owne4 ai aOOiiional insured
on a primary & non-contributory basis. All policies evidencing the insurance required by
sections 3 4(dxii) (iii) and (iv) shatt name as additionat insured the Agency, the company, the
sublessee and the owner of the Facility (if the company is not the owner)-on a primary and non-
contributory basrs for the ongoing construction phase and for two years following 

"orpl"tionduring the completed operations phase. The policies under section 3.4 (a) shall"contain
appropriate waivers of subrogation. The policies under section 3.4 (o) (c) (a) shall contain
waivers of subrogation in favor of the Agency, the company and the ownei of the Facility (if the
Company is not the owner).

(b) All policies or certificates (or binders) of insurance required by
Sections 3.4 hereof shall be submitted to the Agency on or before the closing Date. Attached
to the certificate of insurance shall be a copy of the additional insured endorsiement from the
company's General Liability policy. The company shall deliver to the Agency before the
renewal date of each policy a cerlificate dated not earlier than the immediately preceding month
reciting that there rs in full force and effect, with a term covering at least the next succeeiing
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calendar year, insurance of the types and in the amounts required by section 3.4 hereof and
complying with the additional requirements of section 3.5(a) hereof. prior to the expiration of
each such policy, the company shall furnish the Agency with evidence that such policy has
been renewed or replaced or is no longer required by this Leaseback Agreement. The
Company shall provide such further information with respect to the insurance coverage required
by this Leaseback Agreement as the Agency may from time lo time reasonably requiie,

Agency shall be named as additional insured as follows:

Oneida County lndustrial Development Agency, ISAOA
584 Phoenix Drive
Rome, New York 13441

Section 3.6 Application of Proceeds of Insurance. The proceeds of the
insurance carried pursuant to the provisions of Section 3.4 hereof shall be applied as set forth in
the Mortgage, and in any event shall conlinue to protect the Agency from any liability
whatsoever. once the Mortgage has been released, the proceeds shall be ipplied is follows:
(i) the proceeds of the insurance required by Seclions 3.4(a) and (e) hereof shall be applied as
provided in Section 4.1 hereof, and (ii) the proceeds ofthe insurance required by
Sections 3.a(b), (c), and (d) hereof shall be applied toward extinguishment or saiisfaction of the
liability with respect to which such insurance proceeds may be paid.

_ Section 3.7 Riqht of Aqencv to Pav Taxes, Insurance premiums and Other
Charqes.

lf the Company fails (i) to pay any tax, together with any fine, penalty, inlerest or
cost which may have been added thereto or become due or been imposed by operation of law
for nonpayment thereof, or payments-in-lieu-of{axes pursuant to the First Amended and
Restated PlLor Agreement, assessment or other governmental charge required to be paid by
section 3-3 hereof, (ii) to maintain any insurance required to be maintained by section b.4
hereof, (iii) to pay any amount required to be paid by any law or ordinance reiating to the use or
occupancy of the Facility or by any requirement, order or notice of violation thereof issued by
any governmental person, (iv) to pay any mechanic's Lien which is recorded or filed against the
Factlity or any part thereof (unless contested in accordance with the provision of Secti6n 5,7(b)
hereof), (v) to pay any real property transfer gains tax, together with any interest and penalties
lhereon, which is due and payable by reason of a conveyance of the leisehold estate in and to
the Facility pursuant to a judicial sale in any foreclosure action or by deed and/or assignment in
lieu of foreclosure or (vi) to pay any other amounl or perform any ait hereunder requi6d to be
paid or performed by the company hereunder, the Agency may but shall not be obiigated to pay
or cause to be paid such tax or payments-in-lieu-of-tax pursuant to the First Amended and
Restated PlLor Agreement, assessment or other governmental charge or the premium for such
insurance or any such other payment or may perform any such act. No such payment shall be
made or act performed by the Agency until at least ten (10) days shall have elapied since
notice shall have been given by the Agency to the company, and in the case oi any tax,
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assessment or governmental charge or the amounts specified in paragraphs (iii), (v) and (vi)
hereof, no such payment shall be made in any event if the company is contesting the same in
good faith to the extent and as permitted by this First Amended and Restated Leaseback
Agreement unless an Event of Default hereunder shall have occurred and be continuing.
Notwithstanding the provisions of this section 3.7, if, because of the company's failurelo make
payments as described in this section 3.7, either the Agency, or any of its respective members,
directors, officers, agents (except the company), or employees, shall be threatened with a fine,
liability, expense or imprisonment, then the Agency may immediately make payment on behalf
of the company in avoidance thereof. No such payment by the Agency shall affect or impair
any rtghts of the Agency hereunder arising in consequence of such failure by the Company.
The company shall, on demand, reimburse the Agency for any amount so paid or for expenses
or costs incurred in the performance of any such act by the Agency pursuanl to this section
(which shall include all legal fees and disbursements), together with interest thereon from the
date of payment of such amount, expense or cost by the Agency at one percent above the
prime rate as established by Bank of America, but in no event more than to the extent permitted
by law.

ARTICLE IV

DAMAGE, DESTRUCTION AND CONDEMNATION

Section 4.1 Damaoe or Destruction of the Facility.

(a) lf the Facility or any part or component shall be damaged or destroyed (in
whole or in part) at any time during the Lease Term:

(i) the Agency shall have no obligation to replace, repair, rebuild,
restore or relocate the Facility; and

(ii) there shall be no abatement or reduction in the amounts payable
by the Company under this First Amended and Restated Leaseback Agreement
(whether or not the Facility is replaced, repaired, rebuilt, restored or relocated);
and

(iii) upon the occurrence of such damage or destruction, the net
proceeds derived from the insurance shall be paid in accordance with the terms
of the Mortgage, so long as the Mortgage is in effect. After the release of the
Modgage, the proceeds derived from the insurance shall be paid to the
Company, except as otherwise provided in Section g.1 and subsection (d)
hereof.
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(b) Any replacements, repairs, rebuilding, restorations or relocations of the
Facility by the Company after the occurrence of such damages or destruction shall be subject to
the following condition s:

(i) the Facility shall be in substantially the same conditjon and value
as an operating entity as existed prior to the damage or destruction;

(ii) the Facility shall continue to constitute a "projecl,,as such term is
defjned in the Act; and

(iii) the Facility will be subject to no Liens, other than permitted
Encumbrances.

(c) All such repair, replacement, rebuilding, restoration or relocation of the
Facility shall be effected with due diligence in a good and workmanlike manner in compliance
with all applicable legal requirements, shall be prompfly and fully paid for by the company in
accordance with the terms of the applicable contracts, and shall automatically become a part of
the Facility as if the same were specifically provided herein.

(d) lf the Company shall exercise its option to terminate this First Amended
and Restated Leaseback Agreement pursuant to Section 8.1 hereof such proceeds shall be
applied to the payment of the amounts required to be paid by Section 9.2 hereof. lf an Event of
Default hereunder shall have occurred and the Agency shall have exercised its remedies under
section 7 2 hereof such proceeds shall be applied to the payment of the amounts required to be
paid by Section 7.2 and Section 7.4 hereof .

Section 4.2 Condemnation.

(a) lf title to or use of the Facility shall be taken by Condemnation (in whote
or in part) at any time during the Lease Term:

(i) the Agency shall have no obligation to replace, repair, rebuild,
restore or relocate the Facility or acquire, by construction or otherwise, facilities
of substantially lhe same nature as the Facility ("Substitute Facilities',); and

(ii) there shall be no abatement or reduction in the amounts payable
by the Company under this Fjrst Amended and Restated Leaseback Agieement
(whether or not the Facility is replaced, repaired, rebuilt, restored or relocated or
Substitute Facilities acquired); and

(iii) upon the occurrence of such Condemnation, the proceeds derived
therefrom shall be paid in accordance with the terms of the Mortgage, so long as
the Mortgage is in effect. After the release of the Mortgage, the proceeds
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derived therefrom shall be paid to the company except as otherwise provided in
Section 8,1 and subsection (d) hereof.

(b) Any replacements, repairs, rebuilding, restorations, relocations of the
Facility by the company after the occurrence of such condemnation or acquisitions by the
Company of Substitute Facilities shall be subject to the following conditions:

(i) the Facility or the Substitute Facilities shall be in substantially the
same condition and value as an operating entity as existed prior to the
Condemnation;

(ii) the Facility or the Substitute Facilities shall continue to constitute a
"project" as such term is defined in the Act: and

(iii) the Facility or the Substitute Facilities will be subject to no Liens,
other than Permitted Encumbrances.

(c) All such repair, replacement, rebuilding, resloration or relocation of the
Facility shall be effected with due diligence in a good and workmanlike manner in compjiance
with al1 applicable legal requirements, shall be prompfly and fully paid for by the company rn
accordance with the terms of the applicable contracts, and shall automaticilly become a part of
the Facility as if the same were specifically described herein.

(d) lf the Company shall exercise its option to terminate this First Amended
and Restated Leaseback Agreement pursuant to Section 9.1 hereof such proceeds shall be
applied to the Payment of the amounts required to be paid by section g,2 hereof. lf any Event
of Default hereunder shall have occurred and the Agency shall have exercised its remedies
under section 7.2 hereof such proceeds shall be applied to the payment of the amounts
required to be paid by Section 7.2 and Section 7.4 hereof .

Section 4.3 Condemnation of Companv-Owned propertv. The Company shall
be entitled to the proceeds of any condemnation award or. portron thereof made for damage to
or taking of any Property, which, at the time of such damage or taking, is not part of the Ficility.

ARTICLE V

SPECIAL COVENANTS

Section 5.1 No WarrantV of Condition or SuitabilitV bv Aqencv.

THE AGENCY MAKES NO WARRANTY, EITHER EXPRESS OR IMPLIED, AS
TO THE CONDITION, TITLE, DESIGN, OPERATION, IVERCHANTABILITY OR FITNESS OF
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THE FACILITY OR THAT IT IS OR WILL BE SUITABLE FOR THE COMPANY'S PURPOSES
OR NEEDS.

Section 5.2 Hold Harmless Provisions.

(a) The Company agrees that the Agency, its directors, members, officers,
agents (except the company and the lndium Sublessee) and employees shall not be liable for
and agree to defend, indemnify, release and hold the Agency, its directors, members, offioers,
agents (except the company and the lndium sublessee) and employees harmless from and
against any and all (l) liability for loss or damage to property or in.jury to or death of any and all
Persons that may be occasioned by, direcfly or indirecfly, any cause whatsoever pertaining to
the Facility or arising by reason of or in connection with the occupation or the use thereof or the
presence of any Person or Property on, in or about the Facility or the Land or (ii) liability arising
from or expense incurred by the Agency's financing, acquiring, constructing, renovating,
equipping, owning and leasing of the Facility, including without limiting the generality oi the
foregoing, all claims arising from the breach by the company of any o1 its c-ovenanti contained
herein, and all causes of action and attorneys'fees and any other expenses incurred in
defending any claims, suits or actions which may arise as a result of any of the foregoing,
provided that any such losses, damages, liabilities or expenses of the Agency are n-ot iniurred
or do not result from the gross negligence or intentional or willful wrongd-oing'of the Agency, or
any of its directors, members, agents (except the company and the lndium sublessee; or
employees.

(b) Notwithstanding any other provisions of this First Amended and Restated
Leaseback Agreement, the obligations of the Company pursuant to this Section 5.2 shall remain
in full force and effect after the termination of this First Amended and Restated Leaseback
Agreement until the expiration of the period stated in the applicable statute of limitations during
which a claim, cause of action or prosecution relating to the matters herein described may be
brought and payment in full or the satisfaction of such claim, cause of action or prosecution
relating to the matters herein described and the payment of all expenses and charges incurred
by theAgency, or its respective members, directors, officers, agents and employeJs, relatjng to
the enforcement of the provisions herein specified.

(c) ln the event of any claim against the Agency or its members, directors,
offrcers, agents or employees by any employee or contractor of the company or anyone direcfly
or tnd irectly_em pl-oyed by any of them or anyone for whose acts any of them may be liable, tne
obligation of the company hereunder shall not be limited in any way by any limitation on the
amount or type of damages, compensation, disability benefits or other employee benefit acts.

Section 5.3 Riqht to lnspect Facilitv.

The Agency and the dury authorized agents of the Agency shal have the right at
all reasonable times to inspect the Facility. The Agency shall honoiand comply with any
restricted access policy of the Company relating to the Facility.

25438554 2

15041694 3 11t1s12022

-20-



Section 5.4 Company to Maintajn lts Existence.

. The Company agrees that during the Lease Term it will maintain its existence,
will not dissolve, liquidate or olherwise dispose of substantially all of its assets and will not
consolidate with or merge into another corporation or permit one or more corporations to
consolidate with or merge into it, except as otherwise provided for in the Firsi Amended and
Restated Leaseback Agreement.

Section 5.5 Qualificatton in State.

The Company throughout the Lease Term shall continue to be duly authorjzed to
do busrness in the State.

Section 5.6 Aqreement to File Annual Statements and provide Information.

The Company shall file with the New york State Department of Taxation and
Finance an annual statement of the value of all sales and use tax exemptions claimed in
conneclion with the Facility in compliance with section g74(B) of the New york state General
Municipal Law. The company shall provide (or cause the lndium Sublessee to provide)
annuaily, to the Agency, a certified statement and documentation: (i) enumerating the iull time
equivalent jobs retained and the full time equivalent jobs crealed as a result oi the Financjal
Assistance, by the Indium Sublessee, by category, inctuding full trme equivalent independent
contraclors or employees of independent contractors that work at the Project location, and (ii)
indicating that the salary and fringe benefit averages or ranges for categoiies ofjobs retained
and jobs created that was provided in the application for Financial Ass-stance ii still accurate
and if itjs not still accurate, provrding a revised list of salary and fringe benefit averages or
ranges for categories of jobs retained and jobs created. lf the compiny (or the lndiu-m
subless,ee) does not provide said annual certified statement to the Agency by the stated due
date, a $500.00 late fee will be charged to the company for each thirty (30) d'ay period the
report rs late beyond the due date, up until the time the report is submltted. The iompany
furlher agrees whenever requested by the Agency to provide and certify or cause to ie piovided
and certified such information concerning the company, its finances, iti operations and its
affairs necessary to enable the Agency to make any report required by law, governmental
regulation or any of the Agency Documents.

Section 5.7 Books of Record and Account: Financial Statements.

in which full
accounting
Company.
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(a) The Company, throughout the Lease Term, agrees that it will promp y
comply, and cause any sublessee or occupant of the Facility to comply, with all statutes, codes,
laws, acts, ordinances, orders, ludgments, authorizations, directions and requirements, ordinary
or extraordinary, which now or at any time hereafter may be applicable to the Facility or any part
thereof or to the acquisition, renovation and equipping thereof, or to any use, manner of use or
condition of the Facility or any part thereof, of all federal, state, county, municipal and other
governments, departments, commissions, boards, courts, authorities, officials and officers and
companies or associations insuring the premises having jurisdiction of the Facility or any part
thereof, or to the acquisition, construction, renovation and equipping thereof, or to any use,
manner of use or condition of the Facility or any part thereof,

(b) The Company shall renovate, equip, use, operate and manage the
Facility, in accordance with all applicable Environmental Laws and Envtronmental Permits (as
such terms are defined in the First Amended and Restated Environmental compliance and
lndemnification Agreement), and shall cause all operators, tenants, subtenants, licensees and
occupants of the Facility to renovate, equip, use, operate and manage the Facility in accordance
with any applicable Environmental Laws and Environmental Permits, and shall not cause, allow
or permit the Facility or any part thereof to be operated or used for the storage, treatment,
generation, transportalion, processing, handling, production, management or disposal of any
Hazardous Substances other than in accordance with all applicable Environmental Laws and
Environmental Permits. The company shall obtain and comply with, and shall cause all
contractors, subcontractors, operators, tenants, subtenants, licensees and occupants of the
Facility to obtain and comply with, all Environmental permits. The company shall not cause or
permit any change to be made in the present or intended renovation, equipping, use or
operation of the Facility which would (i) involve the storage, treatment, generation,
transportation, processing, handling, management, production or disposal of any Hazardous
Substance other than in accordance with any applicable Environmental Law, or the renovation,
equipping, use or operation of the Facility as a landfill or waste management or disposal site or
for manufacturing or industrial purposes or for the storage of petroleum or petroleum based
products other than in accordance with any applicable Environmental Law, (ii) violate any
applicable Environmental Laws, (iii) constitute a violation or non-compliance with any
Environmental Permit or (iv) increase the risk of a Release of any Hazardous Substince (as
such terms are defined in the Environmental Compliance and lndemnification Agreement). The
company shall promptly provide the Agency with a copy of all notifications which the company
gives or receives with respect to environmental conditions at or in the vicinity of the Facility, any
past or present Release or the threat of a Release of any Hazardous substance on, at or irom'
the Facility or any property adjacent to or within the immecliate vicinity of the Facility. lf the
Company receives or becomes aware of any such notification that is not in writing or otherwise
capable of being copied, the Company shall promp y advise the Agency of such verbal,
telephonic or electronic notification and confirm such notice in writing. The company shall
undertake and complete all investigations, studies, sampling and testing and all removal or
remedial actions necessary to contain, remove and clean up all Hazardous Substances that are
or may become present at the Facility and are required to be removed and/or remediated in
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accordance with all applicable Environmental Laws and all Environmental permits. The
Company shall allow the Agency, its officers, members, employees, agents, representatives,
contractors and subcontractors reasonable access to the Facility during regular business hours
of the Company for the purposes of ascertaining the environmentat conditions at, on or in the
vicinity of the Facility, including, but not limited to, subsudace conditions. lf at any time the
Agency obtains any notice or information that the Company or the Facility or the construction,
renovation, equipping, use or operation of the Facility may be in violation of an Environmental
Law or in non-compliance with any Environmental permit or standard, the Agency may require
th_at a full or supplemental environmental inspection and audit report with respecito the Facility
of a scope and level of detail reasonably satisfactory to the Agency be prepaied by a
professional environmental engineer or other qualified environmental scientist acceptable to the
Agency, at the Company's sole cosl and expense. Said audit may, but is not required to or
limited to, include a physical inspection of the Facility, a records search, a visual inspection of
any property adjacent to or within the immediate vicinity of the Facility, personnel interviews,
review of all Environmental Permits and the conduct of a scientific testing. lf necessary to
determine whether a violation of an Environmental Law exists, such inspection shall alio include
subsurface testing for the presence of Hazardous substances in the soil, subsoil, bedrock,
surface water and/or groundwater. lf said audit report indicates the presence of any Hazardous
Substance or a Release or Disposal (as such terms are defined in the Environmental
compliance and lndemnification Agreement) or the threat of a Release or Disposal of any
Hazardous substance on, at or from the Facility, the company shall prompfly undertake and
dlligently pursue to completion all necessary, appropriate investrgative, contiinment, removal,
clean up and other remedial actions required by any Environmenlal Law, using methods
recommended by the professional engineer or other environmental scientist who prepared said
audit report and acceptable to the appropriate federal, state and local agencies oi authorities.
For purposes of this section, "Hazardous Materials" includes, without limitation, any flammable
explosives, radioactive materials, hazardous materials, hazardous wastes, hazardous or toxic
substances, or related materials defined in lhe comprehensive Environmental Response,
Compensation, and Liability Act of 1980, as amended (42 U.S.C. Sections 9601, ei 99q.), the
supedund Amendments and Reauthorization Act of 1986 (pub.L. No. 99-499, 100 stat i61 3
(1986), the Hazardous Materials Transportatjon Act, as amended (49 u.s.c. Sections 1g01, et
99q ), and in the regulations adopted and publications promulgated pursuant thereto, or any
other federal, state or local environmental law, ordinance, rule, or regulation. The provisions of
this Section shall be in addition to any and all other obligations and liabilities the Company may
have to the Agency at common law or otherwise, and shall survive lhe transactions
contemplated herein.

(c) The Company hereby covenants and agrees, at its sole cost and
expense, to indemnify, protecl, defend, save and hold harmless the Agency, its officers,
directors, members, employees, agents and representatives acting in iheir official capacity, from
and against any and all damages, losses, liabilities, obligations, penalties, claims, litigation,
demands, defenses, judgments, suits, actions, proceedings, costs, disbursements oiexpenses
(including, without limitation, attorneys'and experts'fees, expenses and disbursements, and
attorneys' fees incurred to enforce the terms, conditions and provisions of this agreement) of
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any kind or nature whatsoever which may at any time be imposed upon, incurred by or asserted
or awarded against the Agency, its officers, members, employees, agents (except the company
and.the lndium sublessee), representatives relating to, resulting from or arising out of (i) the
environmental conditions at, on or in the vicinity of the Facility, (ii) tne acquisition, renovation,
equipping, operation or use of the Facility in violation of any applicable Environmental Law for
the storage, treatment, generation, transpoftation, processing, handling, management,
pro_duction or disposal of any Hazardous Substance or as a lindfill or. other *alt" disposal site,
or for military, manufacturing or industrial purposes or for the commercial storage of petroleum
or petroleum based products, (iii)the presence of any Hazardous substance oia Release or
Disposal or the threat of a Release or Disposal of any Hazardous substance or waste on, at or
from the Facility, (iv) the failure to promptly undertake and diligenfly pursue to completion all
necessary, appropriate and legally authorized investigative, containment, removal, clean up and
other remedial actions with respect to a Release or the threat of a Release of any Hazardous
substance on, at or from the Facility, required by any Environmental Law, (v) human exposure
to any Hazardous Substance, noises, vibrations or nuisances of whatever kind to the exient the
same arise from the condrtion of the Facility or the acquisition, renovation, equipping,
ownership, use, sale, operation, conveyance or operation thereof in violation o1.any-
Environmental Law, (vi) a violation of any applicable Environmental Law, (vii) non-tompliance
with any Environmental Permit or (viii) a material misrepresentation or inaccuracy in any
representation or warranty or a material breach of or failure to perform any covenant mide by
the Company in the Environmental Compliance and lndemnification Agreement (collectively, ihe
"lndemnified Matters").

(d) Notwithstanding the provisions of subsections (a), (b) and (c) hereof, the
company may in good faith contest the validity or the applicability of any iequirement of the
nature referred to in such subsections (a) and (b) by approprrate legal pioceedings conducted in
good faith and with due diligence. ln such event, the company may tail to compiy with the
requirement or requirements so contested during the period ofsuch contest and any appeal
therefrom, unless the Agency shall notify the company that by failure to comply witn sucn
requirement or requirements, the Facility or any part thereof may be subject io loss, penalty or
fodeiture, in which event the company shall prompfly take such action with respect thereto or
provide such security as shall be satisfactory to the Agency. lf at any time the ihen existing use
or occupancy of the Facjlity shall, pursuant to any zoning or other law, ordrnance or regulatron,
be permitted only so long as such use or occupancy shill continue, the company shaliuse its
best efforts to not cause or permit such use or occupancy to be discontinued without the prior
written consent of the Agency.

(e) Notwlthstanding the provisions of this Section 5.9, if, because of a breach
or violation of the provisions of subsections (a), (b) or (c) hereof (without giving effect to
subsection (d) hereof), the Agency or any of its members, directors, officels, a-gents, or
employees, shall be threatened with a fine, liability, expense or imprisonment, ihen, upon notice
from the Agency, the company shall immediately provide legal protection andlor pay amounts
necessary in the opinion of the Agency and its members, directors, officers, agenis ind
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employees deem sufficient, to the extent permitted by applicable law, to remove the threat of
such fine, liability, expense or imprisonment.

(f) Notwithstanding any provisions of this Section, the Agency retains the
right to defend itself in any action or actions which are based upon or in any way related to such
Hazardous Materials and Hazardous substances. ln any such defense of itself, the Agency
shall select its own counsel, and any and all reasonably incurred costs of such defens6,
including, without limitation, attorney fees, court costs, and litigation expenses, shall be paid by
the Company.

Section 5.9 Discharqe of Liens and Encumbrances.

(a) The Company, throughout the Lease Term, shall not permit or create or
suffer to be permitted or created any Lien, except for permitted Encumbrances, upon the
Facility or any part thereof by reason of any labor, services or materials rendered or supplied or
claimed to be rendered or supplied with respect lo the Facility or any paft thereof except any
liens existing on the date hereof.

(b) Notwithstanding the provisions of subsection (a) hereof, the Company
may in good faith contest any such Lien. ln such evenl, the company may permit the items so
contested to remain undischarged and unsatisfied during the period of such contest and any
appeal therefrom, unless the Agency shall notify the company that by nonpayment of any such
item or items, the Facility or any part thereof may be subject to loss or forfeiture, in which event
the company shall promptly secure payment of all such unpaid items by filing a bond, in form
and substance satisfactory to the Agency, thereby causing such Lien to be removed or by taking
such other actions as may be satisfactory to the Agency to protect their respective interests.
Mechantcs' Liens shall be discharged or bonded within thirty (30) days of the filing or pedection
thereof.

Section 5.1 0 Depreciation Deductions and lnvestment Tax Credit.

The parties agree lhat, as between them, the Company shall be entifled to all
depreciation deductions with respect to any depreciable property comprising a part of the
Facility and to any investment credit with respect to any part of the Facility. 

-

Section 5.1 1 Emplovment Opportunities, Notice of Jobs.

The Company covenants and agrees that, jn consideration of the participatton of
the Agency in the transactions contemplated herein, it will, except as otherwise provided by
collective bargaining contracts or agreements to which it is a party, cause any new employment
opportunities created in connection with the Facility to be listed with the New york State
Depadment of Labor, Community Services Division and with the administrative entity of the
service delivery area created pursuant to the Job rrarning partnership Act (pL g7-3d0) in which
the Facility is located (collectively the "Referral Agencies';). The following link may be used to
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post jobs with NYSDOL: https://la bor. nv. oov/businessservices/services/perm.shtm. The
following link may be used to determine the local administrative entity:
https://la bor. nv.qov/career-center-locator/. The company also agreei that it will, except as
otherwise provided by collective bargaining contracts or agreements to which it is a pa(y, first
consider for such new employmenl oppoftunities persons eligible to participate in federai lob
training partnership (PL 97-300) programs who shall be referred by the Referral Agencies.

Section 5.12 Limitation of Liability of the Aqencv.

The liability of the Agency to the Company under this First Amended and
Restated Leaseback Agreement shall be enforceable only out of the Agency's interest under
this First Amended and Restated Leaseback Agreement, and there shill be no other recourse
against the Agency, its officers, members, agents and employees, past, present or future, or
any of the property now or hereafter owned by it or them.

Section 5.1 3 Prevailinq Waqe.

_ The Company acknowledges that the financial assistance provided by the
Agency is considered to be public funds under sectjon 224-a of the New york state Labor Law
("Prevailing wage Requirements"). The Agency has determined that the value of financial
assistance amounts to $1,501,000.00 in the aggregate, lf the company determines that the
Project is a "covered project" as said term is defined in the prevarling wage Requirements, the
Company acknowledges it is obligated under Subdivision g(a) of tha previiling Wage
Requirements to certify under penalty of perjury within five (5) days of commencem-ent of the
construction Period whether the Project is subject to the provisions of the prevailing wage
Requirements. compliance with Prevailing wage Requirements is wholly the obligalion Jf the
Company, and failure to comply may result in a slop-work order.

ARTICLE VI

RELEASE OF CERTAIN LAND; ASSIGNMENTS AND SUBLEASING;
PLEDGE OF INTERESTS

Section 6.1 Restriction on Sale of Facility: Release of Certain Land,

(a) Except as otherwise specifically provided in this Article Vl and in
Article Vll hereof, the Agency shall not sell, convey, transfer, encumber or otherwise dispose of
the Facility or any part thereof or any of its rights under this First Amended and Restatei
Leaseback Agreement, without the prior written consent of the Company.

(b) The Agency and the Company from time to time may release from the
provisions of this First Amended and Restated Leaseback Agreement and the leasehold estate
created hereby any pafi of, or interest in, the Land which is not necessary, desirable or useful
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for the Facility. ln such event, the Agency, at the Company,s sole cost and expense, shall
execute and deliver, any and all instruments necessary or appropriate to so release such part
of, or interest in, the Land and convey such title thereto or interest therein to the company or
such other Person as the Company may designate.

(c) No conveyance of any part of, or interest in the Land affected under the
provisions of this Section 6.1 shall entitle the Company to any abatement or diminution of the
rents payable by it under this First Amended and Restated Leaseback Agreement.

Section 6.2 Removal of Equipment.

(a) The Agency shall not be under any obligation to remove, repair or replace
any inadequate, obsolete, worn out, unsuitable, unclesirable or unnecessary item of Equipment,
subject to the terms of Section 9.14, in any instance where the company dLtermines tirat any
item of Equipment (except for the fixtures) has become inadequate, obsolete, worn out,
unsuitable, undesirable or unnecessary, the company with the prjor written consent of ihe
Agency (which consent may not be unreasonabry withherd but may be subject to such
conditions as the Agency may deem appropriate), may remove such items from the Facility and
may sell, trade-in, exchange or otherwise dispose of the same, as a whole or rn part, provided
that such removal will not materially impair the operation of the Facility for the purpose for which
it is intended or change the nature of the Facility so that it does not constitute a "project" under
the Act.

(b) The Agency shall execute and deliver to the Company all instruments
necessary or appropriate to enable the company to sell or otherwise dispose of any such item
of Equipment. The company shall pay any costs (including counsel fees) incurred in
transferring title to any item of Equipment removed pursuant to this section 6.2.

(c) The removar of any item of Equipment pursuant to this Section sha[ not
entitle the company to any abatement or diminution of the rents payable by it under this First
Amended and Restated Leaseback Agreement.

Section 6.3 Assiqnment and Subleasinq.

(a) This First Amended and Restated Leaseback Agreement may not be
assigned, in whole or in part, and the Facility may not be subleased, in whole or in [art, without
the prior written consent of the Agency in each instance, which consent shall not be
unreasonably withheld. Notwithstanding the foregoing, no consent from the Agency shall be
required if an assignment of this Leaseback Agreement is made by the compiny to the
company s parent, any direct or indirect subsidiary or affiliate of the company, o|" u 

"rc""..o,to the company by way of merger, consoridation, corporate reorganization, oi the purchase of
all or substantially all of the company's assets. This Leaseback-Agreement shall inure to the
benefit of and shall be binding upon the Agency and the companyind their respective
successors and permitted assigns. Except as permitted in this section 6.3(a) above, a transfer
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in excess of 50% of the equity voting interests of the Company or the lndium Sublessee shall be
deemed an assignment and require the prior written consent of the Agency. Any assignment or
sublease shall be on the following conditions, as of the time of such assignment or sublease:

(i) no assignment or sublease shall relieve the Company from
primary liability for any of its obligations hereunder;

(ii) the assignee or sublessee shall assume the obligations of the
Company hereunder to the extent of the interest assigned or subleased;

(iii) the Company shatt, within (10) days after the delivery thereof,
furnish or cause to be furnished to the Agency a true and complete copy of such
assignment or sublease and the instrument of assumption;

(iv) neither the validity nor the enforceability of the First Amended and
Restated Leaseback Agreement shall be adversely affected thereby; and

(v) the Facility shall continue to constitute a ,'project', as such quoted
term is defined in the Act.

(b) lf the Agency shall so request, as of the purported effective date of any
assignment or sublease pursuant to subsection (a) of this section 6.3, the company at its cost
shall furnish the Agency, with an opinion, in form and substance satisfactory to the Agency, (i) of
Transaction counsel as to item (v) above, and (ii) of lndependent counsel as to itemliv) above,

Section 6.4 Pledqe of Aqencv's lnterests to Bank. The Agency may be
requested to mortgage, pledge and assign its rights to and interest in thjs First Amended and
Restated Leaseback Agreement and in all amounts payable by the company pursuant to
Section 2.3 hereof and all other provisions of this First Amended and Restated Leaseback
Agreement (other than Unassigned Rights), to a lending institution. The Agency shall not
unreasonably withhold its consent to such mortgage, pledge and assignment by the Agency.
Notwithstanding the foregoing, all indemnities herein contained shall subsequent to suifr pledge
and assignment continue lo run to the Agency for its benefit.

Section 6.5 Merqer of Aqencv,

(a) Nothing contained in this First Amended and Restated Leaseback
Agreement shall prevent the consolidation of the Agency with, or merger of the Agency into, or
transfer of title to the entire Facility to any other public benefit corporaiion or politiial subdiuisjon
whtch.has the legal authority to own and lease the Facility, provided that upon any such
consolidation, merger or transfer, the due and punctual performance and observance of all the
agreements and conditions of this First Amended and Restated Leaseback Agreement to be
kept and performed by the Agency shall be expressly assumed in writing by the public benefit
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corporation or political subdivision resulting from such consolidation or surviving such merger or
to which the Facility shall be transferred,

(b) Within thirty (30) days after the consummation of any such consolidation,
merger or transfer of title, the Agency shall give notice thereof in reasonable detail to the
company and if requested by the company shall furnish, at the sole cost and expense of the
company, a favorable opinion of lndependent counsel as to compliance with the provisions of
Section 6.6(a) hereof. The Agency promptly shall furnish such additional information with
respect to any such transaction as the Company may reasonably request.

ARTICLE VII

EVENTS OF DEFAULTS AND REIVEDIES

Section 7.1 Events of Default Defined.

(a) The following shall be "Events of Default" under this Lease Agreement:

(i) the failure by the Company to pay or cause to be paid on the date
due, the amount specified to be paid pursuant to Section 2.6(a) and (b) hereof
and upon failure to cure such default within ten (10) days of receipt of notice as
herein provided:

(ii) the failure by the Company to observe and perform any covenant
contarned in Sections 5.6 and 6.3 hereof;

(iii) any representation or warranty of the Company herein or in any of
the Company's Documents shall prove to have been false or misleading in any
material respect;

(iv) the failure by the Company to observe and perform any covenant,
condition or agreement hereunder on thelr part to be observed or pedormed
(except obligations referred to in 7.1(a)(i), (ii), (iii) and (viii)) for a period of thirly
(30) days after written notice, specifying such failure and requesting that it be
remedied, given to the Company by the Agency;

(v) the failure by the Company to release, stay, discharge, lift or bond
within thirty (30) days any execution, garnishment, judgment or attachment of
such consequence as may impair its ability to carry on its operations; or the
failure by the Company generally to pay its debts as they become due, or an
assignment by the Company for the benefit of creditors; the commencement by
the Company (as the debtor) of a case in Bankruptcy or any proceeding under
any other insolvency law; or the commencement of a case in BankruptCy or any
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proceeding under any other insolvency law against the Company (as the debtor)
and a court having jurisdiction in the premises enters a decree or order for relief
against the Company as the debtor in such case or proceeding, or such case or
proceeding is consented to by the Company or remains undismissed for forty
(40) days, or the Company consents to or admits the material allegations agbinst
it in any such case or proceeding; or a trustee, receiver or agent (however
named) is appointed or authorized to take charge of substantially all of the
property of the Company for the purpose of enforcing a lien against such
Property or for the purpose of general administration of such properly for the
benefit of cred itors;

(vi) the failure of the Company to make payments under the First
Amended and Restated PILOT Agreement when due and upon failure to cure
such default within thirty (30) days of receipt of notice as herein provided;

(vli) a breach of any covenant or representation contained in
Section 5.8 hereof with respect to environmental matters; or

(viii) failure to maintain insurance as provided for in Section 3.4 and
Section 3.5 herein and upon failure to cure such default within five (5) days of
receipt of notice as herein provided.

(b) Notwithstanding the provisions of Section 7.1(a),iI by reason of foroe
maieure any party hereto shall be unable in whole or in part to carry out its obligations -undersections 2.2 and 3.1 of this First Amended and Restated Leasebaik Agreemenl and if such
party shall grve notice and full particulars of such force maieure in writing to the other party,
within a reasonable time after the occurrence of the event or cause relie-d upon, such obligations
under this First Amended and Restated Leaseback Agreement of the party giving such notice
(and only such obligations), so far as they are affected by such force maieuie, stiall be
suspended during continuance of the inability, which shall include a reasonable time for the
removal of the effect thereof. The term "force maieure" as used herein shall include, without
limitation, acts of God, strikes, lockouts or olher industrial disturbances, acts of public enemies,
acts, priorities or orders of any kind of the government of the United States of America or of the
State or any of their departments, agencies, governmental subdivisions, or officials, any civil or
military authority, insurrections, riots, epidemics, landslides, lightning, earthquakes, fire,
hurricanes, storms, floods, washouts, droughts, arrests, restriint of lovernment and people,
civil disturbances, explosions, breakage or accident to machinery, trinsmission pipes or canals,
shortages of labor or materials or delays of carriers, partial or enirre failure of utiiities, shoftage
of energy or any other cause or event not reasonably within the control of the party ciaiming
such inability and not due to its fault. The party claiming such inability shall remove the cause
for the same with all reasonable promptness. lt is agreed that the seitlement of strikes, lockouts
and other industrial disturbances shall be entirely within the discretion of the party having
difficulty, and the party having difficulty shall not be required to settle any strike, ltckout ind
other industrial disturbances by acceding to the demands of the opposing party or partres.
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Section 7.2 Remedies on Default.

(a) Whenever any Event of Default shall have occurred, the Agency may
take, to the extent permitted by law, any one or more of the following remedial steps: 

-

(i) declare, by written notice to the Company, to be immediately due
and payable, whereupon the same shall become immediately due and payable:
(A) all unpaid installments of rent payable pursuant to Section 2.6(a) and (b)
hereof and (B) all other payments due under this First Amended and Restated
Leaseback Agreement; provided, however, that if an Event of Default specified in
Section 7,1 (a)(v) hereof shall have occurred, such inslallments of rent and other
payments due under this First Amended and Restated Leaseback Agreement
shall become immediately due and payable without notice to the Company or the
taking of any other action by the Agency;

(ii) terminate the leasehold interest in the Facility and terminate the
First Amended and Restated plLor Agreement. The Agency shall have the right
to execute an appropriate termination of lease agreement and First Amended
and Restated Leaseback agreement with respect to the Facility and to place the
same on record in the Oneida County Clerk's Office, at the expense of the
Company, and in such event the Company waives delivery and acceptance of
such termination of lease agreement and First Amended and Restated
Leaseback agreement. The Company does hereby appoint the Agency as its
true and lawful agent to execute such instruments and documents as may be
necessary and appropriate to effectuate such termination as aforesaid. Such
appointment of the Agency as the agent of the Company shall be deemed to be
an agency coupled with an interest and such appointment shall be irrevocable;

(iii) exercise any remedy afforded the Agency under the Recapture
Agreement;

(iv) take any other action al law or in equity which may appear
necessary or desirable to collect the payments then due or thereafter to become
due hereunder, to secure possession of the Facility, and to enforce the
obligations, agreements or covenants of the company under this First Amended
and Restated Leaseback Agreement.

(b) No action taken pursuant to this Section 7.2 shall relieve the Company
from its obligation to make all payments required hereunder.

Section 7.3 Remedies Cumulative,
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No remedy herein conferred upon or reserved to the Agency is intended to be
exclusive of any other available remedy, but each and every such remedy shall be cumulative
and in addition to every other remedy given under this First Amended and Restated Leaseback
Agreement or now or hereafter existing at law or rn equity. No delay or omission to exercise any
right or power accruing upon any default shall impair any such right or power or shall be
construed to be a waiver thereof, but any such right and power may be exercised from time to
time and as often as may be deemed expedient. ln order to entifle the Agency to exeTcise any
remedy reserved to it in this Article VIl, it shall not be necessary to give any notice, other than
such notice as may be herein expressly required in this First Amended and Restated Leaseback
Agreement.

Section 7.4 Agreement to Pav Attornevs' Fees and Expenses.

ln the event the Company should default under any of the provisions of thts First
Amended and Restated Leaseback Agreement and the Agency should employ attorneys or
incur other expenses for the collection of amounts payable hereunder or the enforcement of
performance or observance of any obligations or agreements on the part of the company herein
contained, the Company shall, on demand therefor, pay to the Agency the fees of such
attorneys and such other expenses so incurred.

Section 7.5 No Additional Waiver lmplied bv One Waiver.

ln the event any agreement contained herein shoulcl be breachecl by any party
and thereafter waived by any other pady, such waiver shall be limited to the particular breach so
waived and shall not be deemed to waive any other breach hereunder.

Section 7.6 Recapture.

The financial assistance granted by the Agency and the lease of the Facility are
subject to a Jobs Retention and Recapture Agreement dited as of November 1s,2022 (the
"Recapture Agreement"), which is incorporated herein by reference,

ARTICLE VIII

EARLY TERMINATION OF FIRST AMENDED AND RESTATED LEASEBACK AGREEMENT;
OPTION IN FAVOR OF COMPANY

. Section 8.1 Earlv Termination of First Amended and Restated Leaseback
Aqreement.

(a) The Company shall have the option to terminate this First Amended and
Res.tated Leaseback Agreement at any time upon filing with the Agency a certificate signed by
an Authorized Representative of the company stating the company's intention to do s6
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pursuant to this Section and the date upon which such payments required by Section g.2 hereof
shall be made (which date shall not be less than 45 nor more than 90 days from the date such
certificate is filed) and upon compliance with the requirements set forth in Section 8.2 hereof.
The Company acknowledges that exercising its option to terminate pursuant to this Section may
constitute an Event of Default under the Recapture Agreement.

(b) The Agency shall have the option at any time to terminate this First
Amended and Restated Leaseback Agreement and to demand immediate payment in full of the
rental reseryed and unpaid as described in section 2.6 hereof upon written notice to the
Company of (i) the occurTence of an Event of Default hereunder and failure to cure within the
prescribed period or (ii) a determination by the Agency under an Annual project Review as
described in the Recapture Agreement or (iii) the invalidity, illegality or uneniorceability of the
First Amended and Restated PILOT Agreement.

Section 8.2 conditions to Earrv Termination of First Amended and Restated
LeaseoacK Aqreement.

ln the event the company exercises its option to terminate this First Amended
andRestated Leaseback Agreement in accordance with the provisions of Section 8.1 hereof,
the Company shall make the following payments:

(a) To the Agency or the Taxing Authorities (as such term is defined in the
First Amended and Restated PlLor Agreement), as appropriate pursuant to the lerms of the
First Amended and Restated PlLor Agreement: all amounis due and payable under the First
Amended and Restated PlLor Agreement and the Allocation Agreemeni as of the date of the
conveyance described in section 8.3 hereof, including all amounts due and payable resulting
from a default under the Recapture Agreement, if any.

(b) To the Agency: an amount certified by the Agency sufficient to pay all
unpaid fees and expenses of the Agency incurred under the Agency Documents.

section 8.3 obriqation to Terminate Leasehord rnterest. upon termination or
expiration ofthe Lease Term, in accordance with sections 2s or gl hereof, the Lease
Agreement and First Amended and Restated Leaseback Agreement shall terminate. The
Agency shall have the rjght to execute an appropriate termination or terminations with respect to
the Facility and to place the same on record in the oneida county clerk,s office, at the Lxpense
of the company, and in such event the company waives derivery and acceptance of such
termination or terminations. The company does hereby appoint the Agency as its true and
lawful agent to execute such instruments and documents as may be nEcessary and appropriate
lo effectuate such termination as aforesaid. such appointment of tre Agency as the agent of
the company shall be deemed to be an agency coupled with an interest and'such app"ointment
shall be irrevocable,

Section 8.4 Convevance on Termination.
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Upon telmlnation pursuant to Section 8.3 hereof, the Agency shall deliver to the
Company all necessary documents (i) to terminate the Agency's leasehold interest in and to the
Property, as such Property exists, subject only to the followrng: (A) any Liens to which tifle to
such Property was subject when the leasehold interest was conveyed io the Agency, (B) any
Liens created at the request of the company, to the creation of wl-Lich the company consented
or in the creation of which the company acquiesced, (c) any permitted Encumbrances and
(D) any Liens resulting from the failure of the company to perform or observe any of the
agreements on lts paft contained in this First Amended and Restated Leaseback Agreement or
arising out of an Event of Default hereunder, and (ii) to release and convey to the company all
of the Agency's rights and interest in and to any rights of action or any Nei proceeds oi
insurance or condemnation awards with respect to the Facility (but not including any
Unassigned Rights). Upon the termination of the Agency's leasehold interest plrsuint to this
Article Vlll, all Agency Documents shall terminate.

ARTICLE IX

MISCELLANEOUS

Section g.1 Notices.

All notices, certificates or other communications hereunder shall be in writing and
shall be sufficiently given and shall be deemed given when (i) mailed by United states
registered or certified mail, postage prepaid, return receipt requesteo or 1ii;wtren deljvered by a
commercial overnight courier that guarantees next day delivery and provides a receipt, to the
Agency, the company, the lndium subressee or the Bank, as ihe case may be, addressed as
follows:

To the Agency: Oneida County lndustrial Development Agency
584 Phoenix Drive
Rome, New Y ork 13441
Attn.: Chairman

Bond, Schoeneck & King, PLLC
501 Main Street
Rome, New York 13501
Attn.: Linda E. Romano, Esq.

ICA Holdings lll, LLC
301 Woods Park Drive
New Hartford, New York 13413
Attn.: Michael R. McKenna, Vice President

With a Copy To:

To the Company:
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With a Copy To: The Matt Law Firm PLLC
1701 Genesee Street
Utica, New York 13501
Attn.: Francis X. Matt lll, Esq.

To the lndium The Indium Corporation of America
Sublessee: 34 Robinson Road

Clinton, New York 13323
Attn,: Michael R. McKenna, Vice President and CFO

With a Copy To: The Matt Law Firm
1 701 Genesee Street
Utica, New York 13501
Attn.: Francis X. Matt Ill, Esq.

To the Bank: M&T Bank
One M&T Plaza
Buffalo, New York 14203
Attn: Office of the General Counsel

With a Copy To: Coughlin & Gerhart, LLp
99 Corporate Drive
Binghamton, NY 13904
Attn.: Mark S, Gorgos, Esq.

or at such other address as any party may from time to time furnish to the other party by notice
given in accordance with the provisions of this Section. All notices shall be deemed'given when
mailed or personally delivered in the manner provided in this Sectron.

Section 9.2 Bindinq Effect.

This First Amended and Restated Leaseback Agreement shall inure to the
benefit of and shall be binding upon the parties and their respective successors and assigns.

Section 9,3 Severability.

ln the event any provision of this First Amended and Restated Leaseback
Agreement shall be held invalid or unenforceable by any courl of compelent jurisdiction, such
holding shall not invalidate or render unenforceable any other provision hereof.

Section 9.4 Amendments. Chanqes and Modifications.

25438554.2
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This First Amended and Restated Leaseback Agreement may not be amended,
changed, modified, altered or terminated except in a writing executed by the parties hereto.

Section 9.5 Execution of Counterparts.

This First Amended and Restated Leaseback Agreement may be executed in
several counterparts, each of which shall be an original and all of which shail constitute but one
and the same instrument.

Section 9.6 Applicable Law.

This First Amended and Restated Leaseback Agreement shall be governed
exclusively by the applicable laws of the State without regard oi reference to its c6nflict of laws
principles,

Section 9.7 Ltst of Additional Equipment: Further Assurances.

, (a) Upon the Completion Date with respect to the Facility and the installation
of all of the Equipment therein, the company shall prepare and deliver to the Agency a schedule
listing all of the Equipment not previously described in this First Amended and Restated
Leaseback Agreement. lf requested by the Agency, the company shall thereafter furnish to the
Agency within sixty (60) days after the end of each calendar year, a schedule listing all of the
Equipment not theretofore previously described herein or in the aforesaid schedulel

(b) The Agency and the Company shall execute and deliver all instruments
and shall furnish all informatron necessary or appropriate to perfect or protect any security
interest created or contemplated by this First Amended and Restated Leaseback Agreement.

Section 9.8 Survival of Obliqations.

This First Amended and Restated Leaseback Agreement shall survive the
performance of the obligations of the company to make payments hereunder and all
indemnities shall survive the foregoing and any termination or expiration of th js First Amended
and Restated Leaseback Agreement,

Section 9.9 Table of Contents and Section Headinqs not Controllinq.

The Table of contents and the headings of the severar sections in this First
Amended and Restated Leaseback Agreement have teen prepared for convenience of
reference only and shall not control or affect the meaning oi or be taken as an interpretation of
any provision of this First Amended and Restated Leaseback Agreement.

Section 9.10 No Broker.

254385s4 2
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Agency and Company represent and warrant to the other that neither Agency nor
Company has dealt with any broker or finder enti ed to any commission, fee, or other
compensation by reason of the execution of this First Amended and Restated Leaseback
Agre-ement, and each pafiy agrees to indemnify and hold the other harmless from any charge,
liability or expense (including attorneys' fees) the other may suffer, sustain, or incur with respect
to any claim for a commission, fee or other compensation by a broker or finder claiming by,
through or under the other pa(y.

Section 9.1 1 Recordino and Filino.

This First Amended and Restated Leaseback Agreement or a memorandum
thereof, shall be recorded or filed, as the case may be, in the office of the clerk of oneida
county, New York, or in such other office as may at the time be provided by law as the property
place for the recordation or filing thereof.

Section 9.1 2 Definitions.

All capitalized terms used in this First Amended and Restated Leaseback
Agreement and not otherwise defined shall have the meanings assigned thereto in the Schedule
of Definitions attached hereto as Schedule A.

Section 9.'13 Subordination to Mortqaqe. This First Amended and Restated
Leaseback Agreement and the rights of the company and the Agency hereunder (other than
with respect to the Unassigned Rights) are subject and subordinate to the Lien of ihe Mortgage
and all extensions, renewals or amendments thereof. The subordrnation of this First Amended
and Restated Leaseback Agreement to the Mortgage shall be automatic, without execution of
any fudher subordination agreement by the company or the Agency. Nonetheless, if the Bank
requires a further written subordination agreement, the company and the Agency hereby agree
to execute, acknowledge and deliver the same.

Section 9.14 Riqhts of Bank.

(a) Bank is hereby given the right by the Agency, in addition to any other
rights herern granted, without any requirement to obtain the Agency's consent, to mortgage the
mortgagors' respective interests in the Facility and, in the case of the company, to assrgn and
grant a security interest in the company's rights under the company Documents as coliateral
security for its obligations to the Bank, upon the condition that all rights acquired by Bank shall
be subject to all rights and interests of the Agency herein and in the other iorp"ny Documents,
none of which covenants, conditions or restrictions is or shall be waived by the Agency by
reason of this right to mortgage or grant a security interest in the Facility and the bompany
Documents, including Unassigned Rights.

(b) There shall be no renewal, cancellation, surrender, acceptance of
surrender, material amendment or malerial modification of this First Amended and Restated

254i8554.2
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Leaseback Agreement or any other company Document by joint action of the Agency and the
company alone, without, rn each case, the prior consent in writing of Bank, nor Jhall any rurger
result from the acquisilion by, or devolution upon, any one entity of any fee and/or leasehold
estates or other lesser estates in the Facility. lf the Agency wishes to amend this Lease
Agreement and Lenders fail to consent to the same, the Agency shall have the option to
terminate this Lease Agreement.

(c) lf the Agency serves a notice of default upon the Company, it shall also
serve a copy of such notice upon Bank at the address set forth in Section 9.i.

(d) ln the event of any default by the Company under this First Amencjed
and Restated Leaseback Agreement or any other company Document, the Bank shall have
fifteen (15) days for a monetary default and thirty (30) days in the case of any other default, after
notice to the Company and the Bank of such default to cure or to cause to be cured the default
complained of and the Agency shall accept such performance by or at the instigation of Bank as
if same had been done by the company. The Agency in its sole discretion wlll Jetermine
whether such action by the Bank amounts to a cure.

(e) Except where Bank or its designee or nominee has succeeded to the
interest of the company in the Facility, no liability for any payments to be made pursuant to this
Agreement or the performance of any of the company's covenants and agreements under this
Agreement shall attach to or be imposed upon lhe Bank, and if the Bank dr its nomrnee or
designee succeeds to the interest of the company in the project, all of the obligations and
liabilities of the Bank or its nominee or designee shall be limiied to such entity'J interest in the
Facility and shall cease and terminate upon assignment of this First Amended and Restated
Leaseback Agreement by the Bank; provided however, that the Bank or its nominee or designee
shall pay all delinquent PILOT payments, if any, prior to said assignment.

(f) Notwithstanding any provision of this First Amended and Restated
Leaseback Agreement or any other company Document to the contrary, foreclosure of a
moftgage or any sale of the Company's interest in this First Amended and Restated Leaseback
Agreement and/or the Facility in connection with a foreclosure, whether by.ludicial proceedings,
or any conveyance of the company's interest in this Agreement and/or the Facility to Bank by
virtue of or in lieu of foreclosure or other appropriate pioceedings, or any conv"yance of the
company's interest in this First Amended and Restated Leaseblck Agreement and/or the
Facility by Bank shall not require the consent or approval of the Agency and failure to obtain the
Agency's consenl shall not be a default or Event of Default hereunder.

fRest of page left intentionally blank]
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lN wlrNESS wHEREOF, the Agency and the company have caused this First
Amended and Restated Leaseback Agreement to be executed in their respective names, art
as of the date first above written,

ONEIDA COUNTY INDUSTRIAL
DEVEL AGENCY

C. Grow
By:

STATE OF NEW YORK

COUNTY OF ONEIDA

25438554.2
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Notary Public

i$'$llf;,.lz
ier#rN

)
:ss.:
)

. . 
on t!: ,{-day of Novembe r 2022 beforeme, the undersignecl a notary

public in and for said state, personafly appeared David c. Grow, personariy known to me or
proved to me on the basis of satisfactory evidence to be the individual whose name is
subscribed to the within instrument and acknowledged to me that she executed the same jn her
capacity, and that by her signature on the instrument, the individuar or the person upon beharf of
which the individual acted, executed the instrument.

Chairman
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Second Srgnature Page to First Amended and Restated Leaseback Agreement
(lCA Holdings IIl, LLC/The lnclium Corporation of America Faciliiy)

ICA HOLDINGS III, LLC

Vice President

STATE OF NEW YORK

COUNTY OF ONEIDA

254185J4.2
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By:

,l
On the / / ciay of Novembe r 2022 before me, the undersigned a

notary public in and for said state, personally appeared Michael R. McKenni
personally known to me or proved to me on the basis of satrsfactory evidence to be the
individual whose name is subscribed to the within instrument and aiknowledged to me
that he executed the same in his capacity, and that by his signature on the in-strurnent,
the individual or the person upon behalf of which the individual acted, executed the
instrument.

/nulr.,ru ru /,rv ,-
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EXHIBIT A

ALL THAT TRACT OR PARCEL OF LAND SITUATE IN THE TOWN OF NEW
HARTFORD, COTJNTY OF ONEIDA AND STATE OF NEW YORK. BEING PART OF LOT
NUMBER 50 IN THE SEVENTH DIV]SION OF COXE'S PATENT. BOUNDED AND
DESCRIBED AS FOLLOWS: REGINN]]NG AT AN IRON ROD ON THE EASI.ERLY
BOL]NDARY OF OTHER LANDS OF THE NEW HARTFORD OFFICE GROUP. LLC (NOW
OR FORMERLY), AS DESCRIBED IN A QUIT CLAIM DEED DATED JULY 20^ 2OO5 AND
FILED IN THE ONEIDA COLINTY CLERK'S OFFICE IN INSTRUMENT NO. 2007.019329,
SAID IRON ROD STANDING THEREIN DISTANT NORTH Ot]' ]5' OI" WESI' 60.00 FEET
AS MEASURED AI,ONG THE EASTERLY BOI]NDNRY OF OTHER LANDS OF THE
NEW HARTFORD OFFICE GROUP, LI,C I.-ROM AN ]RON ROD STANDING AT TIIE
INTERSECTION OF THE EASTERLY BOLINDARY OF OTHER LANDS OF THE NEW
HARTFORD OFFICE GROUP. LLC WITH THE NORTHERLY BOL]NDARY OF LLOYD W,
YAGER, LORI .I. YAGER AND JON E. YAGER (NOW OR FORMERLY), AS DESCRIBED
IN A WARRANTY DEED DATED SEPTEMBER 17,1996 AND FILED ]N THE ONEIDA
COLINTY CLERK'S OFFICE IN LIBER 2753 OF DEEDS AT pAGF.276: SAID POINT OF
BEGINNING BEING FURTHER DESCRIBED AS STNNDING THEREIN D]STANT
NORTH 08'OO'43" WEST 345.80 FEET AND NORTII 08" I5' Ol" WEST 60,00 FEET AS
MEASURED RESPECTIVELY ALONG THE EASTERLY BOI]NDARY OF OTHER LANDS
OF THE NEW HARTFORD OFFICE GROUP, LLC FROM AN IRON ROD STANDING AT
THE INTERSECT]ON OF THE EASI'ERLY BOUNDARY OF OTHER LANDS OF THE
NEW HARTFORD OFFICE GROUP, LLC WITH THE NORTHERLY BOLINDARY OF PAR
TECHNOLOGY CORPORATION (NOW oR FoRMERLy); TIIENCENORTH 08. Is'0|,,
WEST 561,,15 FEET ALONG THE EASTERLY BOTINDARY OF OTHER LANDS OF THE
NEW HARTFORD OFFICE GROUP, LLC TO AN IRON ROD S]'ANDING ON THE
SOUTHERLY HIGHWAY BOUNDARY OF JUDD ROAD CONNECTOR (JUDD ROAD
EXTENSION) (STANWIX - UTICA, PT. I ); ]-HENCE NORTH 88. 3 r 

, t4', EAST 235.27
FEET ALONG THE SOUTHERLY II]GHWAY BOL]NDARY OF JUDD ROAD
CONNECTOR (JUDD ROAD EXTENSION) (STANWIX - UTICA PT. 1) 1'O AN IRON ROD:
THENCE NORTI{ 82" 52' 06" EAST 87I.03 FEET CONTINI.I]NG ALONG THE
SOUTFIERLY HIGIIWAY BOLINDARY OF JUDD ROAD CONNECTOR (JUDD I{OAt)
EXTENSION) (STANWIX UTICA pT. 1)'tO AN IRON ROD STANDING ON t-HE
WESTERLY BOUNDARY OF OTHER LANDS OF LLOYD W, YAGER. LORI .I. YAGER
AND JON E. YAGER (NOW OR FORMERLY); THENCE SOUTH 0j" t0' 29- EAST 528.26
FEET ALONG THE WESTERLY BOUNDARY OF OTHF,R LANDS ()F LLOYD W.
Y,\GER, LORI J. YAGER AND JON E. Y,{GER TO AN rRON ROD: THENCE, SOUTH 82.
20' 59" WEST I094.64 FEET 1'O THE POINT AND PL,\CE OF REGINNING, TOGts'fHER
WITH AND SUBJEC]T TO THE EASEMENTS CONTAINED IN THAT CERTAIN
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DECI,ARATION CONCERNIN(J EASEMEN'I'S, COVENANTS AND RESTRICTIONS FOR
THE NEW HARTFORD OFFICE PARK, NEW HARTFORD. NEW YORK DATI-,I)
NOVEMBER 20,2OO] AND FILED IN THE OFFICE oF THE ONE]DA COTINTY CLERK
ON NOVEMBER 27.2007 AS INSTRUMENT NO. R2OO7.OOI563. AS AMENDED BY.IHAT 

CERTAIN AMENDMENT TO DECLARATION CONCERNING EASEMENTS,
COVENANTS AND RESTRICTIONS FOR THE NEW HARTFORD OFFICE PARK DATED
DECEMBER 29,2OIO AND FILED IN THE OFFICE OF THE ONEIDA COUNTY C]LERK
ON JANUARY 4, 20I I AS NSTRUN,IENT NO. 201 I-000152. ALSO, TOGETHER WITH
AND SUBJECT'IO THE EASEMENTS CONTAINED IN THAT CERTAIN DECLARAI-ION
OF EASEMENT DNTF],D NOVEMBER 20,2OO7 AND FILED ]N THE OFFTCE OF l'HE
ONE]DA COUNTY CLFRK ON NOVEMBER 27.2007 AS INSI'RUMENT NO. R2OO7-
001562, AS AMENDED BY THAT CERTN IN AMENDMENI"IO DECLARATION OF
EASEMENT DATED DECEMBER 29,2010 AND FILED IN THE OFFICE OF THE ONEIDA
COLINTY CLERK ON JANUARY 4.20] I AS INSTI{UMENT NO. R2OI1-OOOOIO.

25431r554.2
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EXHIBIT B

All fixtures, building materials, equipment and items of personal property
acquired, renovated and installed and/or to be acquired, renovated and installed in
connection with the completion of the lcA Holdings lll, LLC Facility located at 301
Woods Park Drive, Town of New Hartford, Oneida County, New york.

-43-
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SCHEDULE A

SCHEDULE OF DEFINITIONS

"Act" means, collectively, Title 1 of Article i8-A of the General Municipal Law
of the state enacted into law as chapter 1 030 of the Laws of 1969 of the state, as amended
together with Chapter 372 of the Laws of 1970 of the State, as amended.

"Aqencv" means the (i) Oneida Counly lndustrial Development Agency and
its successors and assigns, and (ii) any local governmental body resulting lrom oi surviving
any consolidation or merger to which the Agency or its successors may be a party.

"Aqencv Documents" means the Assignment of Agency Documents, the First
Amended and Restated Lease Agreement, the First Amended and Restated Leaseback
Agreement, the First Amended and Restated plLor Agreement, the First Amended and
Restated Environmental compliance and lndemnification Agreement, the Recapture
Agreement, the Mortgage, the Assignment and the Securrty Agreement.

"Assiqnment" means the Assignment of Rents and Leases dated November
15' 2022 from the Agency and the company to the Bank, as the same may be amended
from time to time.

"Authorized Representative" means, in the case of the Agency, the
chairman, vice chairman, secretary, Assistant secretary or Executive Direitor of the
Agency; in the case of the company, its Manager or its Vice president; in the case of the
lndium sublessee its chief Executive officer or its vice president; and in the case of all,
such additional persons as, at the time, are designated to act on behalf of the Agency or the
company, as the case may be, by wrrtten certificate furnished to the AgJncy or the
company, as the case may be, containing the specimen signature of each suc-h peison and
signed on behalf of (i)the Agency by the chairman, vice chairman, Secretary, Assistant
secretary or Executive Director of the Agency or (ii)the company by its Manager or Vice
President; or (iii)the lndium sublessee by its chief Executive officer or vice pres-ident.

"Authorizinq Resolution" means the resolution adopted by the Agency on the
21st day of october 2022 authorizing the execution and delivery of the-Agenci Documents
as such resolution may be amended and supplemented from time to time.

"Bank" means M&T Bank, a New york banking corporation, and ils
successors or assig ns.

"Business Dav" means any day other than a Saturday, a Sunday, a legal
holiday or a day on which banking institutions in New york, New york ire authorized by law
or executive order to remain closed.

"Closinq Date" means the date of delivery of the First Amended and Restated
Leaseback Agreement.

251385s4.2
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"Compantl means ICA Holdings lll LLC, a New york limjted liabjlity
company, and its successors and assigns.

- "Companv Documents" means the Assignment of Agency Documents, the
First Amended and Restated Lease Agreement, the First emLnaeo and Resiated
Leaseback Agreement, the First Amended and Restated pllor Agreement, the First
Amended and Restated Environmental compliance and lndemnification Agreement, the
Recapture Agreement, the Morlgage, the Assignment and the Security Agreerient.

"Completion Date" means the date of completion of the Facility.

"Condemnation" means lhe taking of tifle to, or the use of, property uncler the
exercise of the power of eminent clomain by any governmental entity or othei person acting
under governmental authority.

. "construction Period" means the period (a) beginning on the earrier of (i) the
date of commencement of construction, renovalion and equipping oi the Facility, which date
shall not be prior to July 15,2022, or (ii)the closing Date and (bJ ending on the'comptetion
Date.

"Equipment" means aI machinery, equipment and other personar property
used and to be used in connection with the construction, renovation and equipping of the
Facility as described in Exhibit B to the First Amended and Restated Leaseback AgrJement.

"Event of Defaurt" means any of the events defined as Events of Defaurt by
Section 7.1 of the First Amended and Restated Leaseback Agreement.

"Facilitv" means the Land, the lmprovements and the Equipment leased to
the Company under the First Amended and Restated Leaseback Agreement.

"Facilitv services" means aI servrces necessary for the acquisition,
construction, renovation and equipping of the Facility.

. "First Amended arld Restated Environmentar compriance and rndemnification
Aqreement" means the First Amended and Re@nd
lndemnification Agreement dated as of November is, 2022 among the company, the
lndium Sublessee and the Agency, as the same may be amended from time to time. '

"First Amended and Restated Lease Aqreement,' means the First Amended
and Restated Lease Agreement dated as of November i5, 2022 by and between the
Company, as lessor, and the Agency, as lessee, with respect to the Facility, as the same
may be amended from time to time.

. "First Amended and Restated Leaseback Aoreement" means the First
Amended and Restated Leaseback Agreement oatea as of Novernuer 15, 2022 by and
between the Agency, as lessor, and the company, as ressee, with respect to'the Facirity, as
the same may be amended from time to time.
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" means the First Amended
and Restated Payment-in-Lieu-of-Tax Agreement dated as of November i5,2022 between
the Company and the Agency, as amended from time to time.

"Hazardous Substance" means, without limitation, any flammable explosives,
radon, radioactive materials, asbestos, urea formaldehyde foam insulation, polychiorinated
biphenyls, petroleum and petroleum products, methane, hazardous materials, hazardous
wastes, hazardous or toxic substances or related materials as defined in the
comprehensive Environmental Response, compensation and Liability Act of 1ggo, as
amended (42 u.s.c. sections 9601 et seq.), the Hazardous Materials Transportation Act, as
amended (49 u.s.c. section 1801, et seo.), the Resource conservation and Recovery Act,
as amended (42 u,s.c. sections 6901, et seq.), the Toxic substances control Ait, as
amended (15 U.S.C. Sections 260'1, et seq.), Articles 15 and 27 of the New york State
Environmental conservation Law or any other applicable Environmental Law and the
regulations promulgated thereunder.

"lmprovements" means all those buildings, improvements, structures and
other related facilities (i) affixed or attached to the Land and (ii) not part of the Equipment, all
as they may exist from time to time.

"lndependent Counsel" means an attorney or attorneys or firm or firms of
attorneys duly admitted to practice law before the highest court of any state of the United
States of America or in the District of columbia and not a full time employee of the Agency
or the Company.

"lndium Sublessee" means The lndium Corporation of Amenca, a New york
corporation, and its successors and assigns,

"lndium Sublessee Documents" means the First Amended and Restated
Environmental compliance and lndemnificalion Agreemenl and the Recapture Agreement.

"!94!" means the properly leased by the Agency to the Company pursuant to
the First Amended and Restated Leaseback Agreement ind more parlicularly described in
Exhibit A attached thereto.

"Lease Term" means the duration of the leasehold estate created in the
Lease Agreement as specified in Section 3 of the Lease Agreement and shall be
coterminous with the term of the First Amended and Restated Leaseback Agreement.

"!C!" means any interest in property securing an obligation owed lo a
Person whether such interest is based on lhe common lar.i, statute or contract, and
including but not limited to, the security interest arising from a mortgage, encumbrance,
pledge, conditional sale or trust receipt or a lease, consignment or bailment for security
purposes. The term "Lien" includes reservation, exceptions, encroachments, easements,
rights-of-way, covenanls, conditions, restrictions, leases and other similar tifle exceptionsand encumbrances, including but not limited lo mechanics', materialman's,
warehousemen's, carriers' and other similar encumbrances, affecting real property. For the
purposes of this definition, a Person shall be deemed to be the owner of any prop-erty which

25438554.2
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it has acquired or holds subject to a conditional sale agreement or other arrangement
pursuant to which title to the Property has been retained by or vested in some other person
for security purposes.

"Mortqaqe" means the Fee and Leasehold Mortgage, Assignment of Leases
and Rents and Security Agreement dated November 15,2022 from the Agency and the
company to the Bank, as the same may be consolidated, modified, extended or amended
from time to time.

"Permitted Encumbrances" means (i) exceptions to tifle set forth in the ti e
report, if one is available, (ii) the First Amended and Restated Leaseback Agreement, (iii)
utility, access and other easements and rights-olway, restrictions and exceftions that do
not materially impair the utility or the value of the Property affected thereby for the purposes
for which it is intended, (iv) mechanics', materialmen's, waTehousemen's, carriers' and other
similar Liens whrch are approved in writing by the Agency or its counsel, (v) the Mortgage,
(vi) the Assignment and (vii) Liens for taxes not yet delinquent,

"Person" or "Persons" means an individual, partnership, corporation, trust or
unincorporated organization, and a government or agency or political subdivision or branch
thereof.

"Plans and Specifications" means the plans and specifications for the
lmprovements, prepared for the Company and approved by the Agency, as revised from
time to time in accordance with the First Amended and Restated Leaieback Agreement.

"Propertv" means any interest in any kind of property or asset, whether real,
personal or mixed, or tangible or intangible.

"Public Purposes" shall mean the State,s objective to create industrial
development agencies for the benefit of the several counties, cities, villages and towns in
the state and to empower such agencies, among other things, to aiquire, construct,
reconstruct, lease, improve, maintain, equip and sell land and any buildinq or other
improvement, and all real and personal properties, including, but not limited to, machinery
and equipment deemed necessary in connection therewith, whether or not now in existence
or under construction, which shall be suitable for manufacturing, warehousrng, research,
renewable energy, commercial, recreation or industrial facilities, including industiial pollution
control facilities, in order to advance job opportunities, health, general prosperity and the
economic welfare of the people of the state and to improve their standard of living.

"Recapture Aqreement" means the Jobs Retention and Recapture Agreement
dated as of November 15, 2022 among the Company, the Sublessee and the AgLncy, as
the same may be amended from time to time.

"Schedule of Definitions" means the words and terms set forth in this
schedule of Definitions attached to the First Amended and Restated Leaseback Agreement,
as lhe same may be amended from time to ttme.
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. "Securitv Aqreemenl" means the Specific Security Agreement dated
November 15, 2022 from the Agency and the Company to the Bank, as llie same may be
amended from time to time.

"SEQR Act" means the State Environmental euality Review Act and the
regulations lhereunder.

"State" means the State of New York.

"Substitute Facilities" means facilities of substantially the same nature as the
proposed Facility.

"Transaction Counsel" means the law firm of Bond, Schoeneck & King, pLLC.

"Transactjon Documents" means the Agency Documents, the Company
Documents and the lndium Sublessee Documents,

"Unassiqned Riqhts" means the rights of the Agency and moneys payable
pursuant to and under Sections 2.6(a) and (b), 3,4, 3.7, 5.2, 5.8,7.2(a),2.4 and 8.2 of the
First Amended and Restated Leaseback Agreement.
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